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A COMMEMORATIVE ADDRESS ON CHIEF JUSTICE 
MARSHALL.! 


A figure heroic, majestical, super-eminent, venerable and ven- 
erated, holding an unchallenged primacy in our legal, juridical 
and constitutional history, is that of John Marshall. When we 
refer to him in the Supreme Court, or when elsewhere we refer 
to that court, it is not necessary to name Marshall — we distin- 
guish him by the title of ‘the Great Chief Justice.’’ He has 
no parallel but himself, and like the Saladin in Dante’s vivid 
picture of the immortals he stands by himself apart. Pinckney’s 
saying is well known —that Marshall was born to be the Chief 
Justice of any country in which Providence should cast his lot ; 
and he came to his own one hundred years ago this day, when, 
at the first term of the Supreme Court ever held in the new Fed- 
eral city of Washington, he put on his robes of office, took the 
oath to support the Constitution (and well he kept it), and as- 
sumed his place at the head of a tribunal which, in its short ex- 
istence of eleven years, had already had four chief justices. 
What a wonderful transformation. He found the place one that 
no great lawyer coveted ; he left it after a continuous service of 


1 Delivered in the Assembly Cham- City of New York, at which Chief 
ber, at Albany, February 4, 1901, at a Judge Alton B. Parker, of the Court of 
celebration under the joint auspices Appeals, of the State of New York, 
of the New York State Bar Association presided,—by Hon. John F. Dillon, 
and the Association of the Bar of the of New Jersey. 
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thirty-four years, the most commanding, the most exalted, the 
most illustrious, judicial office the world has ever seen. These 
are not words of professional enthusiasm or patriotic zeal, but 
are (as I trust this address will show) words of truth and 
soberness. 


CimcuMSTANCES OF MARSHALL’S APPOINTMENT. 


John Jay, in 1795, on being elected governor of New York, re- 
signed as Chief Justice, and Rutledge not having been confirmed, 
and Cushing having declined, Ellsworth was appointed in March, 
1796. Ellsworth, having served until October, 1799, and being 
commissioned as one of the Envoys Extraordinary to France, 
resigned the chief justiceship from Paris in November, 1800. 
President Adams, without consulting Jay, again nominated him 
to be chief justice, and he was confirmed in December, 1800. 
Mr. Adams strongly urged him to take the place, saying ‘* Noth- 
ing will cheer the hopes of the best men so muchas your accept- 
ance of this appointment. You have now a great opportunity 
to render a most signal service to your country.’’! In his letter 
of declination to President Adams, Jay gave his reasons in lan- 
guage like a wail of despair. ‘I left the bench,’’ said this 
eminent man and patriot, ‘‘ perfectly convinced that under a 
system so defective it would not obtain the energy, weight and 
dignity which was essential to its affording due support to the 
national government; nor acquire the public confidence and 
respect which, as the last resort of the justice of the nation, it 
should possess. Hence I am induced to doubt both the propriety 
and expediency of my returning to the bench under the present 
system. * * * Independently of these considerations, the 
state of my health removes every doubt.”’ 

This letter was written January 2, 1801, and onthe 31st ofthe | 
same month Marshall was appointed by President Adams and 
unanimously confirmed. Concerning this appointment, the 
youngest son of Marshall, in a letter which was not published 
until recently, relates, that in 1825 he visited Mr. Adams at 
Quincy. What occurred is very characteristic of the second 
President. ‘* He gave me,’’ says Edward C. Marshall, ‘* a most 
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cordial reception, and grasping my hands told me that his gift 
of Mr. John Marshall to the people of the United States was the 
proudest act of his life.’? The son adds this interesting par- 
ticular: ‘* Some years after this my father told me that the ap- 
pointment was a great surprise to him, but afforded him the 
highest gratification, as, with his tastes, he preferred to be Chief 
Justice, to being President.’’! And so, with the century then 
just opened, John Marshall, February 4, 1801, took his seat for 
the first time as Chief Justice of the Supreme Court of the 
United States, and held the place until his death, July 6, 1835. 


Our GRowTH AND Our INDEBTEDNESS TO THE CONSTITUTION AND THE 
Union. 


When Marshall became Chief Justice the American Union had 
sixteen States —a territory of 900,000 square miles, with a 
population, in round numbers, of 5,000,000 — far less than the 
present population of this Empire State of New York. In the 
century that has since elapsed the States, under the stimulus and 
protection of republican institutions, have increased from sixteen 
to forty-five, our territorial area — now facing both of the great 
oceans for many thousand miles — has more than quadrupled, 
and the recent national census shows our population to exceed 
76,000,000. of people — free, happy, prosperous and united. 
These in this western world are the marvelous fruits of Ameri- 
ean institutions — ‘* broad-based upon the people’s will’? — and 
we owe it all, with the favor of heaven, to the union of these 
States under the Federal Constitution. This amazing, this un- 
exampled growth — I weigh the word — this growth, unexampled 
in the history of the world, has been under the Constitution 
Without substantial change in its original plan or essential fea- 
tures, for the amendments adopted soon after the Constitution 
went into effect and those which were afterwards rendered nec- 
essary as the result of the Civil War, did not alter the general 
scope or plan of the Union, although the latter amendments 
enlarged somewhat the powers of the general government and 
abridged in certain specified and most important respects the 
powers of the States. 


a Magrader’s Life of Marshall, 164. 
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It is one of the remarkable phenomena of our history that 
this national development has been possible under a written con- 
stitution without successive revisions and changes having been 
found needful in order to adapt it to circumstances and condi- 
tions so novel and surprising, and which no sagacity could have 
foreseen or imagined. It belongs to this hour, in part, to in- 
quire into the causes of results at once so extraordinary and so 
fortunate. 


Tuis CommMEeMoRATIVE Occasion — ITs ORIGIN AND SIGNIFICANCE. 


On the recommendation of the American Bar Association, the 
Bar of the United States, at the city of Washington and in the 
different States, are celebrating this day in honor of the centen- 
nial anniversary of the commencement of the judicial term of 
Chief Justice Marshall. Its observance was recommended in 
the annual message of the President. The spontaneous and vol- 
untary character of this homage, on the part of lawyers and lay- 
men throughout the entire country, gives to it its chiefest value. 
It is, indeed, a most gratifying spectacle. It is in itself a 
eulogy more impressive than any words, however eloquent. 
The universality and warmth of the commemoration are the 
more remarkable since Marshall’s life, though full of interest, 
arising from his long career in varied military, civil and public 
employments, and the signal ability with which he discharged 
their respective duties, has yet little save the trial of Burr for 
treason, that is striking or dramatic. 

And now the inquiry fitly comes, whether this veneration for 
Marshall is a mistaken and superstitious idolatry or whether it 
rests upon rational, solid and enduring grounds. And, if the 
latter, what are these grounds and what is the just measure of 
Marshall’s fame and of our indebtedness to him. To this in- 
quiry our thoughts will mainly be directed. 


Scope or THIS ADDREss. 


The purpose of this occasion being to commemorate the judi- 
cial services of Marshall, this determines the character and scope 
of the present address. The general incidents of Marshall’s 
life belong to his biography, and will be referred to by me very 
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briefly, and only because they throw light upon the formation 
and character of the principles which he afterwards embodied in 
his celebrated decisions relating to the constitutional powers of 
the general government. 


GRouNDs OF MARsHALL’s Fame— His Previous Lire a 
PREPARATION FOR His JupiciAL CAREER. 


Marshall, as I have already said, had rendered great public 
services before he went upon the bench. He was for years a 
soldier of the Revolution. He was engaged in numerous battles. 
He was present during the terrible winter at Valley Forge. He 
often acted as judge advocate, and was well acquainted with 
Washington, whose biographer he became, and with Hamilton, 
whose talents he admired, and whose political principles he ap- 
proved. He was a self-made man. He never had the advan- 
tages of a regular and systematic education. He was graduated 
from no institution of learning. His professional training was 
so desultory and irregular that it is a marvel to this day how, 
under such circumstances, he acquired such a thorough knowl- 
edge of the principles of his profession. He was repeatedly 
elected to the legislature of his State in the critical period of our 
history between 1782 and 1792, not because he desired it, but 
because he was too patriotic to refuse. He had seen the fatal 
defects and the pitiable failure of the Articles of Confederation, 
the bankruptcy of the new government and the public and pri- 
vate distress. Anarchy and chaos stared the people in the face, 
and Marshall was fully convinced that nothing but a firmer Union 
could save the country. Under the Confederation no remedy 
was possible. 

When the adoption of the Constitution hung trembling in the 
balance, he became, in 1788, at the age of thirty-three, a mem- 
ber of the Virginia Convention called to adopt or reject the Con- 
stitution, and with Pendleton, Madison and Randolph championed 
its ratification against Patrick Henry, George Mason and William 
Grayson. The history of that struggle has been made familiar 
to lawyers by the glowing and pictured pages of Wirt’s Henry, 
and to the world by Bancroft, Fiske and other historians. Madi- 
son was the acknowledged chief, but Marshall took a leading part 
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and some of his speeches which have been preserved are strongly 
marked by the same intellectual qualities for which he was after- 
wards so distinguished. The contest raged for more than three 
weeks, and in the end the vote June 25, 1788, in favor of the 
Constitution was carried by the narrow majority of only ten, 
89 against 79, and even this was delayed until nine out of the 
thirteen States (the requisite number to establish the Constitution 
between the States ratifying the same) had assented to it. 

In New York the Constitution was in greater peril. New 
York was more tardy than Virginia. Hamilton saved the day, 
and the Constitution was ratified at Poughkeepsie, July 26, by a 
majority of but three votes, 30 to 27. If any historical fact is 
certain it is that this result saved the Union, for the northern 
and southern assenting States could not have existed sepa- 
rated by the State of New York; and New York’s assent to 
the Union is due to the genius, writings-and labors of Hamilton. 

For the five years succeeding 1792, Marshall was in full 
practice at the bar, and went tothe head. He warmly advocated 
Jay’s treaty, unpopular as it was in Virginia. He supported 
the government in its controversy with France. In 1797 he 
accepied a joint mission to that country, serving with Cotes- 
worth Pinckney and Elbridge Gerry. He had a year’s expe- 
rience with the almost incredible sinuosities, duplicities and 
insolences of Talleyrand’s diplomacy, and his services, as 
Adams declared, ‘‘ were entirely satisfactory and ought to be 
marked with the most decided approbation of the public.’’ And 
they were. 

He declined a seat on the Supreme bench in order, at Wash- 
ington’s request, to serve his country in Congress. War with 
France being then imminent, Washington had been unanimously 
appointed July 3, 1798, Lieutenant-General and Commander-in- 
Chief of the armies raised and to be raised in the United States. 
Marshall’s first service in Congress was the mournful one of 

announcing the death of Washington. He defended the right- 
fulness of the surrender of Nash by the President in a speech so 
conclusively reasoned that it was unanswerable. Adams ap- 
pointed him Secretary of State, and be was exercising the im- 
portant and at that juncture extremely delicate duties of this 
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office, January 31, 1801, when he was appointed, at the age of 
forty-five, to be Chief Justice of the Supreme Court. 

I have given this outline sketch of Marshall to show whence 
his political opinions were formed, and that his whole life, public 
and professional, was a preparation for the greater and more 
difficult duties and responsibilities of the judicial career on which 
he was about to enter. On this point we have his own interest- 
ing statement. Years afterwards he said: ‘*I ascribe my 
devotion to the Union and to a government competent to its 
preservation to sentiments which I imbibed when in the army so 
thoroughly that they constituted a part of my being.’’ ‘* My 
legislative experience gave a high value to that article in the 
Constitution which imposes restrictions on the States. I was 
consequently a determined advocate for its adoption. * * * 
I was convinced that no safe or permanent remedy could be 
found, but in a more efficient and better organized general gov- 
ernment.”’ 

This tells the whole story. It might stand as a syllabus to all 
of his great constitutional judgments. 


MARSHALL THE ACKNOWLEDGED LEADER OF THE CouRT. 


That during Marshall’s Chief Justiceship he was the leader 
of the bench, and that his dominating intellect carried the other 
judges with him is the general and popular belief, and it is one 
which is well founded. In Marshall’s time more than 1,200 
cases were decided, and of the 1,106 opinions filed, 519 were 
written by the Chief Justice, the remainder by the different 
Associate Justices, Marshall dissenting in only eight cases. 
Sixty-one of these decisions were on questions of constitutional 
law, of which thirty-six were written by Marshall and only 
twenty-five by all of the other members of the court.! 

The Chief Justice had the good fortune to have, on the whole, 
able associates, some of them very eminent. But he was the 
planetary center of the court, holding every orb in place, giving, 
and in turn receiving back, the gladsome light ’’ which has 
made that tribunal so resplendent. 


! Hitchcock Const. Hist. of U. S., p. 57; table of cases, ib. pp. 118-120; 
Carson Hist. Sup. Court, p. 286. 
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Duties UNrrigep AND DIFFICULT. 


To appreciate Marshall justly we must view him against the 
somber background of an untried and most difficult situation, 
The controversies which the progress of the formation and adop- 
tion of the Constitution had made manifest, survived and took 
on a partisan form. A written Constitution as an organic law 
for a government of novel and complex construction, whose 
powers and limitations were expressed in the most general lan- 
guage, required to be interpreted, expounded and applied for the 
first time. For a situation so absolutely unique, precedents and 
authorities there were none. The usual and most useful function 
of a judge is, by careful study, to ascertain from the sages of 
his profession, and from the opinions and judgments of the courts 
what the law is, and to declare and apply it faithfully and with- 
out innovation to the case in hand. He has the accumulated and 
recorded wisdom of ages as an unfailing and sacred deposit from 
which to draw the principles which are to guide his inquiries. 
enlighten his understanding, and determine his judgment. But 
no such resource was open to Marshall in the decision of the new 
questions of Federal authority and right arising under the Con- 
stitution of the United States, and he was from necessity thrown 
back almost wholly upon his own native powers. 


MarsHALL THE CREATOR OF OvuR FEDERAL CONSTITUTIONAL Law — 
FEDERAL AND STATE JUDICIARY — JAMES Kent Day SUGGESTED. 


Men of our profession are apt to distrust generalities and to 
demand specifications and proofs. Appreciating that with them 
specific and concrete examples are more effective than general 
upsupported statements, I have with some hesitation, lest I 
should drift into too much detail and prolixity, concluded that 
the nature and value of Marshall’s judicial services can only be 
satisfactorily shown by selecting and briefly stating a few of his 
leading judgments which determined the boundaries and estab- 
lished the vital and fundamental prmciples of our Constitution. 

This was his distinctive work. On this his fame chiefly rests. 
Before Agamemnon there were many heroes. There are in 
English and American jurisprudence many great judges. Aside 
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from Marshall’s services as the main creator of Federal consti- 
tutional law there are English and American judges, not a few, 
who have as wide or a wider fame than Marshall. I may men- 
tion among his contemporaries in this country, Story, Shaw and 
Kent. 

Having mentioned Chancellor Kent, perhaps you will give me 
leave, in this capital city and before the bar of his State, to sug- 
gest that such is the general regard for him, as man, judge and 
author, that it will, I am sure, be permitted on this occasion to 
suggest that at some suitable time, under the auspices of the Bar 
Associations, we shall have a James Kent day, in order that we 
may suitably make manifest our appreciation of the great ser- 
vices which he rendered to general jurisprudence, and particu- 
larly to the jurisprudence of the State of New York, and this in 
the hope that it may result in the erection of a statute, in honor 
of his memory, either here in the capital city, where he labored 
so long, or in the city of New York, where he died. 

Unlike Kent, Marshall does not owe the eminence and re- 
nown Which inspire the public honors of this day, to services in 
the field of general jurisprudence, although these were great, 
but to his judicial work as the first and greatest expounder of 
the principles of the Federal Constitution. It has not been 
easy for me to find any single term which precisely and fully 
describes the labors of Marshall in this respect. He was, in- 
deed, an expounder of the Constitution. But he was much 
more than a mere expounder. Mr. Webster in his day was 
called, and not unjustly, the great expounder of the Con- 
stitution. 

In our jurisprudence as Marshall left it, our Constitution 
means what the judicial. department holds that it means. Mar- 
shall, in the course of his long service as Chief Justice, con- 
strued and expounded for the first time, nearly all the leading 
provisions of the Constitution, and in this he performed an 
original work of the most transcendent importance, and one 
which it is the universal conviction no one else could have per- 
formed as well. But the work after all was that of a judge and 
not that of a statesman, since he was confined to the written 
text of the Constitution. It was this supreme work of Marshall 
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that carried our Constitution successfully through its early and 
perilous stages and settled it on its present firm and immovable 
foundations. 

Marshall had the good fortune, common to other judges, ‘ to 
connect his reputation with the honor and interests of a per- 
petual body of men.’’ But in addition he had the golden oppor- 
tunity, which he promptly took by the hand, the singular, the 
solitary felicity, of connecting his name and fame imperishably 
with the origin, development and establishment of constitutional 
law and liberty in the great American Republic. He is, 
therefore, entitled to be regarded as something more than 
a mere commentator. He is, more than any other man, 
entitled to be called the creator -of our Federal constitutional 
law and jurisprudence. 

I proceed to make good this proposition, so far as the limits of 
this occasion will permit, by a reference to some of his great 
constitutional judgments, albeit they are in their general features 
so familiar. 


Marsury’s THE FounDATION OF Our ConstiITruTIONAL Law. 


The court, at the very next term after Marshall’s appoint- 
ment, was required to consider a case which lies at the founda- 
tion of American Constitutional Law. The circumstances out of 
which it arose invested it with a popular as well as a legal inter- 
est. Briefly stated, they were these: Towards the expiration of 
Mr. Adams’ term as President he appointed a number of justices 
of the peace for the District of Columbia, which the Senate con- 
firmed. Commissions to these officers, among them Mr. 
Marbury, had been made out, signed by the President as the 
Constitution requires, sealed with the seal of the United States, 
and were ready for delivery, but remained undelivered in the 
office of the Secretary of State at the time Jefferson became 
President. The office was not one to which the President’s 
power of removal extended. Mr. Jefferson’s opinion was that 
the appointment was incomplete until consummated by delivery 
of the commission, and he forbade Mr. Madison, who was his 
Secretary of State, to deliver the commission to Marbury. 


1 Jefferson’s Writings (Ford), Vol. X, p. 230. 
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Marbury contended that, having been appointed by the Presi- 
dent, confirmed by the Senate, and his commission signed and 
sealed, the appointment was complete and vested in him a legal 
right to the office, and that it was a violation of his right to 
withhold the commission. Acting upon this theory, Marbury 
applied, at the December term, 1801, of the Supreme Court, for 
a mandamus to Madison, commanding him to deliver the com- 
mission. 

The opinion finally delivered in this case is one of the most 
important of Marehall’s great judgments. It was concurred in 
by the whole court and laid down the following propositions : — 

1. That the appointment was complete and vested in Marbury 
a legal right to the office, and that to withhold the commission 
violated his legal right. 

This proposition is not one of constitutional law, and I will 
not further notice it, except to say that its principle was regarded 
as sound by the Supreme Court more than seventy years after- 
wards ina case against Secretary Schurz, decided in 1880. 

2. That mandamus was an appropriate legal remedy to enforce 
the delivery of such a commission, and that the writ might issue 
from a court of competent jurisdiction against the Secretary of 
State, commanding him to deliver it. ea 

It is readily perceived that this was a question of far-reaching 
and permanent importance since it necessarily involved a deter- 
mination of the extent and limits, respectively, of the executive 
and judicial power. The question was novel. It had never be- 
fore arisen in the Supreme Court, and was of a nature which 
could not arise in any other country. It was deliberately con- 
sidered, and the court asserted the principle that public officers 
of the United States may be judicially compelled to perform any 
plain, specific, legal duty not political or discretionary in its 
character. 

3. The case also decided for the first time in the Supreme 
Court of the United States that an act of Congress repugnant 
to the Constitution is void — observe, not voidable, but void — 
and that it is not only within the power, but it is also the duty, 
of the judicial department so to decide in any case properly be- 
fore it involving the question. It is this point affirming the 
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power and duty of the court to adjudge laws in conflict with the 
Constitution to be void that gives to that opinion, which has 
become the corner-stone of the constitutional law of this country, 
its vital and transcendent importance. Thus, Parsons says: — 

‘*T should not do justice to my own deliberate belief did I 
not say that I think this decision is not surpassed in the ability 
it displays, nor equalled in its utility, by any case in the multi- 
tudinous records of English or American jurisprudence.’’ ? 

Chancellor Kent’s observations are not the less striking. He 
says :— 

‘* This great question may be regarded as now finally settled, 
and I consider it to be one of the most interesting points in favor 
of constitutional liberty and of the security of property in this 
country that has ever been judicially determined. In Marbury 
against Madison this subject was brought under the considera- 
tion of the Supreme Court of the United States and received a 
clear and elaborate discussion. The power and duty of the 
judiciary to disregard an unconstitutional act of Congress, or of 
any State legislature, were declared in an argument approuch- 
ing to the precision and certainty of a mathematicl demon- 
stration.’’? 

More impressive and emphatic still is the utterance of one of 
the most eloquent and able lawyers of the American Bar : — 

‘*I do not know,’’ said Rufus Choate, ‘* that I can point to 
one achievement in American statesmanship which can take rank 
for its consequences of good above that single decision of the 
Supreme Court which adjudged that an act of the legislature 
contrary to the Constitution is void, and that the judicial depart- 
ment is clothed with the power to ascertain the repugnancy and 
pronounce the legal conclusion. That the framers of the Con- 
stitution intended this to be so is certain; but to have asserted 
it against Congress and the executive, to have vindicated it by 
that easy, yet adamantine demonstration than which the reason- 
ings of mathematics show nothing surer, to have inscribed this 
vast truth of conservatism upon the public mind, so that no 
demagogue not in the last stages of intoxication denies it — this 


1 American Law Review, 1865, page 2 Kent’s Comm., Vol. I, pp. 453, 
432, John Marshall.’’ 454, 
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js an achievement of statesmanship [of the judiciary] of which 
a thousand years may not exhaust or reveal all the good.’’ 

I shall not, of course, undertake, nor is it necessary, to follow 
the reasoning of the Chief Justice sustaining the conclusion 
reached. 

The conclusion of the court was expressed in language which 
constitutes the foundation and superstructure of American con- 
stitutional law, namely: — 

‘Tt is essential to all written constitutions that a law repug- 
nant to the Constitution is void and that the courts, as well as the 
other departments, are bound by that instrument.”’ 

That is to say, the Federal Constitution is the supreme law, 
binding not only upon the people, but upon every department 
of the government, and the Supreme Court is its accredited and 
lawful expositor. 

In this America has given to the world the truest, it is not ex- 
travagant to say, the most sublime conception of law that has 
ever existed. Let me make this plain. In other countries law 
is regarded as something that proceeds from the State, considered 
as sovereign, and therefore is binding alone upon the subject. 
This conception is defective in that it fails to realize that law has 
not reached its full development until it attains a complete 
supremacy by binding alike the State and the citizen or subject. 
This great conception has only been made a reality by the 
American device of written constitutions, which are the supreme 
law of the land, since their provisions are obligatory upon rulers 
and those subjected to their rule, and equally enforceable against 
both in all judicial controversies, and therefore Jaw in the fullest 
and strictest sense of the term. All these principles which lie 
at the very foundation of our political institutions, were decided 
in the case of Marbury against Madison, and are now an unques- 
tioned part of the constitutional jurisprudence of this country. 


How Marsury’s wAs VIEWED BY JEFFERSON. 


This reference to the Marbury case would be historically 
incomplete without some notice of the manner in which the 
decision was received by the country. 

Marshall belonged to one political school, and Jefferson was 
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the leader of the other. There were at that time reasonable 
grounds for the conflicting opinions. Marshall was penetrated 
by the sentiment and spirit of nationality, and believed that the 
Constitution properly construed, conferred upon the Union all 
the essential powers of national sovereignty. Jefferson believed 
that powers in the central government in such amplitude as 
Marshall held them to exist were dangerous to the existence of 
the States, and to the liberties of the people. He regarded 
Marshall’s views with sincere alarm, and considered it a patriotic 
duty to resist and oppose them in every possible way. For 
this he should not be blamed, nor does it diminish our sentiments 
of respect and gratitude for his great public services. He will 
go downto posterity proudly holding in his hauds the Declara- 
tion of Independence, and Marshall will go down holding in his 
the Federal Constitution. Iam not unmindful of the strength 
of party names and traditions and know how deeply the memory 
of Jefferson is still regarded by our countrymen, and I am 
incapable, I trust, at any time, and especially at this time, of 
saying a word that could give the least offense to anyone who 
hears me. I make these observations because I realize full well 
that ‘*e’en in our ashes live their wonted fires,’’ and in proceed- 
ing to state how Jefferson regarded the doctrines of Marbury’s 
case, I wish it distinctly to appear that it is not done in any 
spirit of unfriendliness towards the memory of that distinguished 


( 

man. 

The fundamental articie of Jefferson’s creed was faith in the ‘ 

people, an assertion of their right to decide all matters pertain- : 

ing to their welfare, and a firm conviction that their deliberate ( 
decision could be trusted; and the practical result of our national 

experience of more than one bundred years has justified Jeffer- . 

son’s faith in American popular government. As the champion a 

of this principle Jefferson’s triumph has been as great as the tu 

triumph of Marshall as the judicial expositor of the principle of a 

nationality in the Federal Constitution. it 
; During the trial of Burr for treason, Jefferson wrote to United 

States District Attorney Hay, June 2, 1807: — 


‘‘T observe that the case of Marbury v. Madison has been 
cited in the Burr case, and I think it material to stop at the 
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threshold the citing that case as authority, and to have it denied 
tobelaw: * * ® Ihave long wished for a proper occasion 
to have the gratuitous opinion in Marbury v. Madison brought be- 
fore the public and denounced as not law; and I think the 
present a fortunate one, because the case occupies such a place 
in the public attention. I should be glad, therefore, if, in 
noticing that case, you could take occasion to express the deter- 
mination of the executive that the doctrines of that case were 
given extra-judicially, and against law, and that their reyerse 
will be the rule of action with the executive.’ ? 

Jefferson reiterated these views in his old age. In a letter to 
Justice Johnson, June 12, 1823, he criticises the Marbury case 
at length.? 

‘* No veto power, ancient or modern,’’ said Jefferson on an- 
other occasion, ‘* ever existed so formidable as this American 
irresponsible judicial veto—a power to dismiss laws as the 
President may dismiss officers under kim.”’ 


Tue Darrmoutu CoLiece Case, 1819. 


In further illustration of the value and lasting influence of 
Marshall’s constitutional judgments, I next refer to the case of 
Dartmouth College, perhaps the most celebrated of all the cases 
decided by him. Important it certainly is, but I do not con- 
sider it so vital to the Union, as some other decisions of Mar- 
shall. In this assemblage of legislators and lawyers it cannot be 
necessary to state at any length the college case, even if time 
permitted. It involved the construction of the clause of the 
Constitution which ordains: ‘* No State shall make any law im- 
pairing the obligation of contracts.’’* The State of New Hamp- 
shire, without the consent and against the will of the college, 
made material changes in the mode of government of this insti- 
tution as established in its charter, changes which took away the 
control of the college from the charter trustees, and subjected 
it to the control of officers, a majority of whom were to be 


1 Jefferson’s Writings (Ford), Vol. 
IX., p. 53 note. 


2 Jefferson’s Writings (Ford), Vol. 


opinions of Marshall collected Am. 
Law Review, Vol. XXXV., January 
and February, 1901, p, 63. 
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appointed by the executive of the State. The highest court of 
New Hampshire sustained this legislation. Marshall, with the 
concurrence of all of his associates but one, reversed the judg- 
ment of the State court and held that the legislation of New 
Hampshire was in conflict with the clause of the Constitution 
which forbade the States from impairing the obligation of con- 
tracts. 

No one ever questioned that this clause applied to private con- 
tracts, to all valid private contracts between intlividuals. The 
great, the peculiar question in the case was: does it apply to 
any other class of contracts? Is a legislative charter when 
accepted and acted on by the grantee a contract between the 
State and the corporation as to the essential franchises and 
rights therein granted within the meaning of the clause of the 
Federal Constitution above mentioned? ‘The Supreme Court 
held that a legislative charter was such a contract and the conse- 
quence of course followed that the grant was irrevocable and 
could not be altered without the consent of the corporation, 


unless the power to do so was reserved, either generally or spe- 


cially, when the charter was granted. 

No case in the history of the court has excited more discus- 
sion or criticism than this one. The principle that there may 
be a legislative contract with a corporation that falls within the 
restraints imposed by the Federal Constitution upon the power 
of a State to impair or destroy, has been often reaffirmed by 
the Supreme Court, has been generally acquiesced in by the 
State courts, and is a settled principle in our constitutional 
jurisprudence. Its application in the later judgments of the 
Supreme Court has been restricted so as to confine it to cases 
where there is a plain purpose on the part of the State founded 
upon a sufficient consideration to make an actual contract which 
the parties intend shall not be subject to future conflicting legis- 
lation on the part of the State. 

I may, perhaps, venture to add that while in my judgment a 
legislative charter to a private corporation, so-called, as distin- 
guished from a public or municipal corporation, may, within the 
meaning of the Constitution, be a ‘* contract,’’ still the precise 
point of decision in the Dartmouth College case that the royal 
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charter was, as to the points involved, such a contract, I cannot 
but regard as of questionable soundness, and it may be doubted, 
in the light of subsequent decisions, whether if it were pre- 
sented de novo to the Supreme Court it would now be so held. 

The beneficent effect of the decision in this case consists in the 
sanctity which it gave to all contracts by protecting them from 
hostile legislation. This principle has been uniformly applied 
by the Supreme Court, and innumerable acts of State legis- 
lation in conflict with it have been held void, and dishonor 
and repudiation prevented. The doctrine of the Dartmouth 
College case, as applied by the Supreme Court in its many 
decisions, is not only sound, but has been one of the chief 
causes of our individual and national prosperity. 


Unitep STATES BANK CASE — SUPREMACY OF THE FEDERAL CONSTITUTION. 


In further illustration of the permanent value and effect of 
Marshall’s constitutional decisions I shall next refer to what was 
at the time known as the Bank case (reported under the name 
of M’Culloch against Maryland, decided in 1819). It presented 
questions underlying the very existence of the government of 
the Union. Its decision not only determined the conflicting claims 
of the general and State government on points of great mo- 
ment, but also Jaid down the true principles of construction by 
which the respective limits of their powers are ascertained, and 
it is, moreover, among the most striking examples of the wis- 
dom of the framers of the Constitution in constituting the 
Supreme Court of the United States the tribunal to determine 
finally and peacefully competing pretensions of the States and 
the general government. The case was, in fact, a controversy 
between the United States and the State of Maryland, and in- 
volved, on the one hand, the constitutionality of an act of Con- 
gress, and on the other, the constitutionality of a revenue statute 
of the State. 

The war of 1812 was followed by a period of great financial 
distress, during which Congress rechartered, in 1816, the Bank 
of the United States as a fiscal agency of the government. The 
act was approved by President Madison. The Constitution con- 


tains no express power to charter a bank or to create any cor- 
VOL. XXXV. 12 
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poration, and under the principle of strict construction (that no 
power exists unless expressly granted), the act would be un- 
constitutional, and such was the contention of the State of 
Maryland. Branches of the principal bank were established 
in several States, among others, in 1817, in Maryland, and 
had power to issue notes to circulate as money. The leg- 
islature of Maryland, the next year, enacted a statute tax- 
ing all banks or branches thereof located in that State not 
chartered by its legislature by requiring that-notes issued by 
them should be upon stamped paper of the State. This legisla- 
tion was aimed at the branch bank and was probably intended 
to tax it out of existence in the State of Maryland. The gov- 
ernment ¢laimed that this act, if applied to the branch bank in 
Maryland, was repugnant to the Constitution of the United 
States, and was therefore void. The branch bank having re- 
fused- to pay the tax, an action was brought to recover the 
amount thereof against Mr. M’Culloch, its cashier; and this 
was the case which was finally presented for the decision of the 
Supreme Court of the United States, to which it was carried 
from the judgment of the Supreme Court of Maryland in favor 
of the State and against the bank. 

The momentous questions which lay at the foot of this con- 
troversy were fully appreciated at the time. The case attracted 
universal attention. Appreciating that the fundamental prin- 
ciples of the government were at stake, the opinion of the Chief 
Justice is one of the ablest and most elaborately reasoned which 
he ever pronounced, Concerning the bank, the court held that 
it had been chartered by Congress as an instrumentality to carry 
on the financial operations of the government, and that although 
the power to create a bank for such purpose was not expressly 
found in the Constitution, yet it was implied in the great powers 
to levy and collect taxes, to borrow money, to regulate com- 
merce, to declare and conduct war, and to raise and support 
armies; and that these powers being given, Congress had the 
right to select or create any appropriate means to facilitate the 
execution thereof. 

The tests by which to determine the extent of the implied 
powers of the general government as laid down in this opinion, 
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are not now questioned or denied. After this decision the ques- 
tion as to creating a national bank became one wholly of legis- 
lative policy. As we know, a bill for that purpose passed by 
Congress in 1836, was vetoed by President Jackson partly on 
the ground that it was unconstitutional. This presented, of 
course, no question for judicial review. Many years after- 
wards, however,! the existing system of national banks was 
created by Congress, to the great benefit of the country, and at 
this day no one, I think, seriously doubts the power of Congress 
to enact legislation of this character. 

The other question in the case as to the power of the State to 
tax the bank is in its principles equally important. The claim 
of the State was more than plausible; it was one not a little 
difficult to answer. The State said, in effect: ** We are sover- 
eign. Taxation of all persons and property within our limits 
belongs to sovereignty; and there being no prohibition*in the 
Federal Constitution against the exercise of this vital power on 
the part of the State, it remains in all its amplitude uncurtailed 
in the several States.’’ 

Bat Marshall held that this claim on the part of the State 
was fully answered by the principle already announced, namely, 
that the bank was rightfully established as a fiscal agency of the 
general government and that this excluded, by necessary impli- 
cation, the right of the State to levy a tax against its operations 
without the consent of Congress, since unlimited power to tax in- 
volved the power to destroy. ‘* If,’’ said Marshail, ‘* the States 
may tax one instrument employed by the general government in 
the execution of its powers, they may tax any and every other 
instrument, which would defeat the ends of the general govern- 
ment. This was not inteuded by the American people. They did 
not design to make their government dependent on the States.’’ 

This principle has since been applied to many subjects other 
than taxation; and a long line of adjudications in the Supreme 
Court has resulted in the establishment of the general doctrine 
80 essential to the maintenance of the government — that the 
States cannot in any manner control the general government 
in its legislation or operations when acting within the sphere of 


1 1863. 
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its constitutional powers, and that any interfering legislation on 
the part of the States is unconstitutional and void. The States 
cannot lay the weight of their little finger upon the powers of 
the general government. The views of the Chief Justice on both 
branches of this case are now everywhere accepted and unques- 
tioned, and their general adoption is among the most splendid 
and useful triumphs of Marshall’s genius. Asa complementary 
doctrine it may be stated that the Supreme Court, in other 
cases, have decided that the United States canmot tax, control 
or interfere with the agencies or instrumentalities of the States. 


Case oF CoHENS v. VirGINIA — FEDERAL JUDICIAL POWER. 


As falling within the principle that the Federal courts have 
the power to protect all rights given by the Constitution and 
laws of the United States, I have only time to refer in the brief- 
est way to the great case of Cohens against Virginia. Sometime 
before this case was decided, the Court of Appeals of Virginia, 
in 1813, declared that they were not bound by a judgment of the 
Supreme Court reversing a judgment of the highest court of 
Virginia, even although it involved a Federal question — a prin- 
ciple which would break up the Union. This question was 
again presented to the Supreme Court of the United States in 
the case of Cohens against Virginia, complicated by the further 
fact that the State of Virginia was a party to the record, This 
came before the Supreme Court in the exercise of its appellate 
jurisdiction, and Chiet Justice Marshall in the great judgment 
which he delivered in that case, in 1821, decided that the 
Supreme Court of the United States had rightful jurisdiction 
over the judgments of the State tribunals whenever those judg- 
ments, in the opinion of the Supreme Court of the United States, 
denied to any persoh any right which the Constitution and laws 
of the United States conferred, and this even though a State 
was a party to the record. That doctrine absolutely vital to the 
supremacy of the Constitution and laws of the United States has 
never since been disputed and is daily acted on in the Supreme 
Court of the United States. Mr. Jefferson severely criticised 
this opinion.! 


1 Jefferson’s Writing (Ford), Vol. X., pp. 229, 232. 
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New York StTeamBoat Cas—E — FepERAL Power Over CoMMERCE. 


As astriking example of the extensive and beneficent influence 
and operation of Marshall’s constitutional decisions, I next select 
what is known as the New York Steamboat Case.!. This was de- 
cided in 1824. It is the first case that construed, in important 
particulars, the commerce clause of the Constitution. It is a well- 
known historical fact that the most efficient cause of the formation 
of the Union which resulted from the Constitution of the United 
States was the selfish and conflicting regulations of the different 
States in respect of commerce, each trying to secure an advan- 
tage over the others, there being no power under the Articles of 
Confederation to regulate or control this great and essential 
subject. This experience led to a provision in the Constitution ? 
in these words: ‘** The Congress shall have power * * * to 
regulate commerce with foreign nations and among the several 
States.’ This truly vital power, as respects foreign and domestic 
commerce, is contained in eleven words —‘*‘ to regulate commerce 
with foreign nations and among the several States.’’ There is 
no attempt to define what is ‘* commerce,’’ or what is meant by 
“regulation.”” The case involved the respective powers of 
Congress and the States over commerce. 

The circumstances out of which that case arose and under 
which the decision of Marshall was made, are extremely inter- 
esting. There were enacted by the State of New York five dif- 
ferent statutes between the years 1798 and 1811, granting or 
confirming to Livingston and Fulton, or one of them, the exclu- 
sive right of using steamboats upon all the navigable rivers, bays 
and waters within the limits and jurisdiction of the State of New 
York for a specified term of years. One provision was that for 
each additional boat which could be propelled by steam with or 
against the current of the Hudson river, at not less than four 
miles an hour, they should be entitled to five years’ extension to 
their grant, not to exceed thirty years. If good for thirty years 
the State could, of course, renew or extend it indefinitely. For 
the specified period the State granted a monopoly, under pain 


Y Reported under the name of Gib- 2 Article 1, Sec. 8, Par. 3. 
bons v. Ogden, 9 Wheaton’s Reports, 1. - 
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of forfeiture of boats and vessels owned by others which should 
violate the exclusive right granted to Livingston and Fulton. 
These acts recited that the inducement to the grant was to en- 
courage the grantee to engage in the uncertainty and hazard of 
making expensive experiments in improving steam navigation, 

In 1812 the highest court of New York! sustained the validity 
of this grant, holding that it was not repugnant to the com- 
merce clause of the Constitution of the United States, or it was, 
at all events, good until Congress should enact’a statute which 
would conflict with the right granted by the State of New York. 

The grounds and reasons in favor of sustaining the legislation 
of the State were stated by Chancellor Kent with great force. 

Accordingly, the defendants were absolutely enjoined, in favor 
of Livingston and Fulton, from navigating the Hudson with 
their steamboat, the ** Hope,’”’ and carrying passengers on that 
river from New York to Albany. 

Under these grants and under the decision of the highest court 
of New York, already mentioned, made in 1812, a large amount 
of money had been invested im the construction of steamboats, 
Afterwards, 1818, in this condition of affairs, the case of Gib- 
bons against Ogden was brought in the Court of Chancery in 
New York.? 

Chancellor Kent enjoined the defendant Ogden from running 
his two steamboats between Elizabethtown, in New Jersey, and 
the city of New York, holding that the question had, after an 
elaborate and profound discussion, been decided in the previous 
case of Livingston v. Van Ingen. At the January Term, 1820, 
the highest court of the State unanimously affirmed Chancellor 
Kent’s order, holding the exclusive monopoly in the grants made 
by the legislature of New York to be valid, and that its Court 
of Chancery had the power to restrain- citizens of another State 
from navigating the waters of New York with vessels propelled 
by steam, although such vessels may have been duly enrolled and 
licensed under the laws of the United States as coasting-vessels. 

It was this last case that came by due process of law before 
the Supreme Court of the United States. The cause was argued 


1 In Livingston v. Van Ingen, 9 2 See 17 Johnson’s Reports, 488 
Johnson’s Reports, 507, 1812. 1820, 
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by counsel of the greatest eminence; Wirt and Webster 
against the constitutionality of the New York legislation; Em- 
met and Oakley in favor of it. That court reversed the decree 

~ of the New York courts and held that the power of the general 
government to regulate commerce extends to navigation in the 
waters throughout the entire Union, and does not stop at the 
external boundary of a State, and that the grants to Livingston 
and Fulton of an exclusive right to navigate all waters within 
the jurisdiction of the State of New York, by steamboats, was 
inoperative as against the laws of the United States regulating 
the coasting trade, and could not restrain vessels licensed under 
these laws from navigating waters within the jurisdiction of a 

State in the prosecution of such trade. 


MARSHALL’S OPINION IN THE STEAMBOAT CasE SECURED ABSOLUTE 
FREEDOM OF INTERSTATE COMMERCE. 


The opinion of the court was delivered by Chief Justice Mar- 
shall. He defined, for the first time, the meaning of the word 
‘**commerce’’ as used in the Constitution. He said it includes 
navigation. It includes trade and commerce. But he went 
further and said that é is intercourse itself. He defined also the 
word ‘*regulate’’ in a definition which it bas been justly said 
can never be excelled in its brevity, accuracy and comprehen- 
siveness. To ‘* regulate’? commerce, said Marshall, is to pre- 
scribe the rule by which commerce is to be governed; and he 
furthermore asserted the proposition, so extensive and beneficent 
in its future operation, that ** wherever commerce among the 
States goes, the judicial power of the United States goes to pro- 
tect it from invasion by State legislatures.’’ 

The same sound and liberal principle was applied by the Chief 
Justice as against the right of the States to tax foreign com- 
merce, in the case of Brown against Maryland. 

We owe it to Marshall and the eminent judges who sat in the 
court with him that our vast foreign commerce is unfettered 
and that our interstate commerce, still vaster, on land and 
water, by boat or rail or telegraph, knows no State lines, is sub- 


ject to no State exactions, and is as free to everyone engaged in 
. itas the elements of air and water. 
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The importance of the decision and of the principles and 
grounds on which Marshall’s judgment rested it, grow upon us 
year by year, commensurately with our ever-increasing domestic 
commerce. But the valueof tbat decision is not to be estimated 
from a commercial standpoint. Its momentousness consisted in 
the fact that it involved in its consequences the existence of the 
Union. New Jersey and Connecticut had already passed retalia- 
tory laws. The Union could not have long survived if the New 
York legislation had been sustained by the Supreme Court of the 
United States. 

Marshall’s wisdom and foresight so expounded the commerce 
‘clause that it embraced within it the railway, the telegraph and 
the telephone, as they successively came into existence. And 
now every vessel, however propelled, every car and every elec- 
tric message destined to another State has a national character, 
and absolute immunity from State control or interference. 
Marshall’s judgments, our great’ waterways and our transconti- 
nental lines of railway and telegraph, free for all commercial 
and social intercourse without regard for State boundaries, 
have done more than any other visible agencies to bind 
together into one united nation the forty-five States which com- 
pose it. I said visible agencies. The still stronger agencies 
are invisible —I mean race, blood, genius for government, love 
of freedom, the common law, the heritage of liberties which go 
back to Hampden and Magna Charta, and pride in the Union 
and universal respect and reverence for law. 

Time does not permit further reference to single cases. 
Those which have passed under this rapid review illustrate the 
more important of the great powers and limitations of the Con- 
stitution. This survey suggests a few general observations. 


ConcLupING GENERAL OBSERVATIONS. 


The field of constitutional law at the commencement of Mar- 
shall’s judicial career was, as we have seen, almost uncultivated. 
It was not even explored. Marshall found the Constitution an 
open text. Its grants of power to the central government and 
its restraints upon the States were couched in the fewest and 
most general words. It wisely defined nothing. As it came 
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fresh from the hands of the Federal Constitution, which Jeffer- 
son called ‘* an assembly of demigods,’’ it reminds one of what 
a celebrated critic said of Bayle’s Dictionary: ‘* When you open 
' it, what do you expect to find? Nothing. What may you find? 
Everything.’”’ Whether this new instrument meant everything 
or nothing, it became the solemn, and when we consider the 
stupendous issues at stake, the awful duty of Marshall and his 
associates to determine. 

Was the new government merely another confederation, and 
the Constitution simply the mechanical bond by which the States 
were for certain enumerated purposes, and for such only, loosely 
articulated? Or was it a new nation, instinct with life and 
clothed with all the powers and attributes of sovereignty which 
were necessary for its growth, development, preservation, 
protection and defense against all hostile comers, foreign and 
domestic? 

Each one of the cases which I have brought under review to- 
day, and others so vitally affecting the Constitution and the 
Union, could have been decided the other way. Many lawyers 
and statesmen firmly believed, and earnestly maintained at the 
time, that they ought to have been decided the other way. On 
all these subjects Marshall’s views have been finally accepted by 
the country as necessary to the integrity and welfare of the 
Union, and are no longer disputed or challenged. 


MaRsHALL’s GREAT JUDICIAL QUALITIES. 


This result is in no small measure due to the character of Mar- 
shall’s judicial opinions. They have qualities distinctively their 
own. They are among the most massive and original produc- 
tions of the human intellect. Any one familiar with them in- 
stantly knows Marshall’s style. It has been said that it was hard 
and dry and lacked finish. To this I cannot agree. Unorna- 
mented indeed his opinions are, and in all of his writings I recall 
only a single metaphor. But for strong, vigorous, masculine 
English, which expresses his meaning with the utmost clearness, 
precision and force, I do not know where his judicial style is 
excelled. His opinions are characterized still more unmistakably 
by their matter than by their form. Though relating in many 
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cases to questions on which parties warmly differed, how utterly 
free they are from political bias! 

Story said: ‘* When I examine a case I go from headland to 
headland, from case to case; Marshall has a compass, puts out 
to sea, and goes directly to his result.’’ Thisistrue. Murshall 
drew upon his own intellectual resources, and his drafts were 
always honored. In the light of his own intelligence, like 
another Columbus, he sailed, with dauntless courage, into new 
and unknown regions, guided only by the great principles of 
right, reason and justice, which he applied with equal caution, 
courage and wisdom in the practical work of construing the Con- 
stitution. His opinions are masterful examples of pure reasoning 
and logic and legal intuition. It lias often seemed to me that he 
was endued in a wonderful measure with what the old theolo- 
gians called ‘illuminating grace,’’ enabling him to see the end 
from the beginning, and the bearing and effect of any principle 
or proposition, however artful or insidious, with a far-reaching 
sagacity that was never surpassed. His power of exposition 
in his opinions irresistibly carried conviction and compelled 
assent. 

He had other first-rate judicial qualities. He courted, he 
demanded, argument. He had the aid of the ablest lawyers in 
what Mr. Phelps, himself a great lawyer, calls the Augustan 
age of the American bar. He had, in a degree often remarked, 
a patience which, as Mr. Binney expressed it, was only exhausted 
when patience ceased to be a virtue. Marshall had, moreover, 
another quality without which no man can be a great judge — 
courage. Marshall’s placid courage, exhibited on many signal 
occasions, knew no fear except the fear of God and the fear that 
through some unconscious lapse he might fall into error. Con- 
sequences of his decisions to himself or to parties, if he ever 
considered, he never heeded. Back of all this was the simplicity, 
worth and dignity of his lofty character. 


Tue Constitution Recetvep Its Fina Forma — 
ContTINUING AND ViTAL IMPORTANCE OF MARSHALL’S PRINCIPLES. 
During Marshall’s term the outlines of the Constitution were 

fixed, every one of its more important powers and prohibitions 
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was expounded, so that, as Mr. Justice Bradley observed: ‘* It 
may truly be said that the Constitution received its permanent 
and final form from the judgments rendered by the Supreme 
‘Court during the period in which Marshall was at its head. 
With a few modifications, superinduced by the somewhat differ- 
ing views on two or three points of his great successor, and aside 
from the new questions growing out of the Civil War and the 
recent constitutional amendments, the decisions made since 
Marshall’s time have been little more than the applications of 
principles established by him and his venerated associates.’ } 
When Marshall went upon the bench the new government 
itself and the Constitution as the only bond of union were in the 
experimental stage of their existence. When he left it both 
were firmly established. Marshall’s great service to the coun- 
try —a service of an original and creative character, and one 
which the course and experience of his life and his wonderful 
intellectual qualities, fitted him above all other men of his time 
to render — was that his celebrated judgments expounding the 
Constitution supported it and carried it safely through the 
feebleness and perils of its infancy and placed it securely upon 
the foundations on which it bas ever since rested and now rests. 
We know to-day what we have. We realize that we live under 
a Constitution which pours upon the people of this country every 
day and in every State the continual dew of its blessings. The 
nation was weak and lowly enough when Marshall’s Chief 
Magistracy began. But we view it to-day in its lofty estate 
when it has put on ‘ the grandeur of its history,’ and such a 
history! All the strength and joy, patriotic pride and love of 
the Union, which come from a hundred years of great achieve- 
ments, with all their clustering associations, with all their cher- 
ished traditions, with all our boundless and swelling hopes for 
the future — all this is ours, and its conscious possession inspires 
and underlies these public honors to the name and memory of 
Marshall. We feel almost sure that a narrow, rigid, ironclad, 
jealous construction of the Constitution would have changed our 
Whole history and perhaps have led to a shipwreck of the Union. 
No military chain binds us together. The bond, and only bond, 


1 Mr. Justice Bradley, Century Magazine, December, 1889. 
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of union is the Constitution. Instead of two or a dozen rival, 
jealous, clashing or hostile republics, some north, some south, 
some east, some west, we have one united nation, held together 
in the peaceful embrace of the Constitution. 

Under Marshall’s views it has been possible for our stupen- 
dous national growth and development both in his time and ever 
since to take place in accordance with the natural process of 
evolution without any strain upon the Constitution and without 
danger to the national existence. His judgments and the prin- 
ciples on which they rest as he expounded them are fixed lights 
for the guidance of people, legislators and courts. They are 
as necessary to-day as they were when they were pronounced. 
They are almost as important as the texts of the Constitution 
which they construed, and to which they gave precision and 
authoritative force. 

We know to-day that there is no real danger to the Union 
from the center, from the President, or Congress, or the Fed- 
eral Judiciary, or all combined. Such dangers have proved to 
be imaginary. ‘These spectres which so alarmed our fathers 
haunt not their children. I should not be true to the duty of 
the occasion if I did not add that in my judgment the plain 
lesson taught by our whole past history is that whatever danger 
exists, if any, it is to be found, not in the central power, but in 
the States. In the past, coming down even to the present, States 
have passed many laws of a character that would have broken 
up the Union, had it not been for the limitations on their powers 
which they disregarded, and which have only been made effectual 
‘by the judicial enforcement of Marshall’s principles of nation- 
ality. These principles, however, guard with equal vigilance 
and fidelity, as of equal importance, the rights of the States as 
well as those of the general government. In the future, as in 
the past, our reliance must be upon the good judgment and 
affections of the people for the Constitution and the Union; but 
so far as judicial action or remedy goes, it must chiefly be upon 
the maintenance, in the spirit and with the wisdom of Marshall, 
of the contract-clause, the commerce-clause, and the Magna- 
Charta clauses of the Fourteenth Amendment, the combined 
effect of which is to place under ultimate national protection 
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the great primordial rights of life, liberty, property, freedom of 
commerce, sanctity of contracts, and equality before the law. 

The framers of the Constitution, ‘‘ their faith triumphant o’er 
their fears,’’ inscribed over its stately and massive portal that it 
was, among other things, ordained and established to ** secure 
the blessings of liberty to ourselves and to our posterity.’’ 
The Constitution was thus intended to be perpetual. Marshall’s 
labors are wrought into its very fabric, and while the Constitu- 
tion remains Marshall’s fame is secure. It will grow with the 
growth, strengthen with the strength, and brighten with the in- 
creasing glories of the nation. We hope and believe that the 
Union of these States, bounded by two inviolable oceans, will con- 
tinue through uncounted years to diffuse its blessings and bene- 
fits upon us and our posterity. We cannot forecast the future. 
God’s Providence determines the destiny of nations, and its 
workings are often as inscrutable as they are irresistible. It 
may be that the principles of American constitutional liberty 
shall become the right and birthright of distant peoples whose 
lands are washed by other seas and whose eyes look up to other 
stars. Certain it is that wherever our Constitution is or shall 
go, or wherever constitutional liberty shall exist on earth there 
will attend it, and abide with it, the spotless and honored name 
of Joun MARSHALL. 
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THE NEW CIVIL CODE OF GERMANY. 


On January Ist, 1900, the new Civil Gode, known as das 
Biirgerliche Gesetzbuch, weut into effect in Germany, and thereby, 
for the first time in the history of that country; has there been 
attained real unity in the law relating to private rights. While, 
generally speaking, the Roman law had been adopted in the middle 
ages, yet it was modified in the various States by local usage. 
In 1495, when the Reichskammer Gericht was formed, it was 
provided that it was to be composed of judges, of whom at least 
one-half were to be learned in the law, and that its judgments 
should be based onthe Roman law. The learning of the German 
jurists of those days was confined to the law of the Roman 
Empire. Local customs became subsidiary to the law as under- 
stood by the scholars. Since then there has been a constant 
struggle between the Roman law and the, law founded upon the 
customs of theGerman peoples. The struggle led to the greatest 
confusion. While in England, by means of its own peculiar 
judicial system, the common law was developed from the feudal 
system, yet in Germany the disintegration which resulted in the 
establishment of many independent kingdoms, made the develop- 
ment of a distinctively German common law impossible. The 
customs, in which the genius of the people found expression, 
varied not only according to locality, but even according to class. 

In the seventeenth and eighteenth centuries, various efforts 
at unification were made, but none of them were completely 
successful. However, towards the close of the eighteenth, and 
more especially in the beginning of the nineteenth century, some 
of the larger States adopted codes of their own, which were, in 
reality, only modifications of the Roman law, varying with the 
customs of the respective States. The Prussian code of 1794 
was in force in that kingdom and in some of the other States. The 
Code Napoleon was introduced into the Prussian Rhine Province, 
the Rhenish part of the Grand Duchy of Hessen and the Bavarian 
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Palatinate. In 1809, the Baden Landrecht was promulgated. 
The Austrian code of 1811 was in force in some parts of Bavaria. 
Saxony also codified its law. 

~ In an able paper, read at a meeting, convened at the Inner 
Temple, by the Society of Comparative Legislation, and pub- 
lished in the Law Quarterly Review, it was stated that of the 
forty-two and one-half millions of citizens of the German 
Empire, eighteen millions were subject to the Prussian Code, 
fourteen millions to the German common law, which, as already 
indicated, is merely a modernized version of the law of Justinian, 
seven millions and one-half were living under the French law, 
two and one-half millions under the Saxon law, and one-half 
million under the Scandinavian ; — that the application of these 
different systems of law was not necessarily determined accord- 
ing to geographical divisions. The Prussian code, for example, 
was in force in some parts of Bavaria and was not in force in 
four out of the eleven provinces of Prussia. It is said that 
there is a town in Bavaria, where, had three persons died in dif- 
ferent rooms of the same house, the estate of each might have 
had to be administered according toa different system. 

Naturally, the differences in the customs of the various com- 
munities became most conspicuous in the law relating to real 
estate. In a lesser degree, this was also true of commercial 
law, for, except in the large cities, the laws were not of that 
elastic nature which promoted trade. True it is that a code of 
commercial law had existed since 1861; but it was more in the 
nature of regulations of trading privileges than of commerce. 
As the mercantile code did not contain all of the mercantile law, 
it sometimes became difficult to determine whether a certain 
question was to be decided by local custom or by tbe mercantile 
code. 

Soon after the formation of the present German Empire, a 
general criminal code was enacted, and immediately thereafter 
steps were taken to draft a civil code. By resolution of the 
Bundesrath of February 28th, 1874, a parliamentary commis- 
sion of five practical jurists was appointed, which, under date of 
April 15th, 1874, rendered an opinion suggesting a plan to be 
pursued in the drafting of the code. The plan having been ap- 
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proved by the Bundesrath, there was appointed a commission of 
eleven members, consisting of six judges, three officials in the 
ministries of justice of their respective States, and two univer. 
sity professors. The sessions of this commission began on Sep- 
tember 17th, 1874. The work was divided into five parts: I, 
General Part: II, The law of obligations; III, The law of 
things; IV, The law concerning family relations; V, The law 
of inheritance, or more properly, the law of decedents’ estates, 
The preparation of partial drafts was placed in the hands of five 
members, to each of whom was assigned one of these parts. The 
code, as it has gone into effect, is divided into five books, cor- 
responding to the plan originally adopted by the commission. 
From 1874 to 1880, weekly meetings were held by those in 
charge of the respective drafts, and 78 meetings of the entire 
commission took place. The draftsman in charge of the law of 
obligations having died before the completion of his work, the 
preparation of a preliminary draft of this part was abandoned, 
and what was known as the Dresden draft was made the basis of 
the discussions of the commission, upon the law of obligations. 
The Dresden draft had been prepared in the city of Dresden 
during the years 1863 to 1866, in compliance with the resolution 
of the assembly of delegates of the North German Confederation, 
passed against the protests of Prussia; but as the confederation 
was dissolved the day after the draft was completed, the Dres- 
den code never went into effect. 

On October 4th, 1880, the commission met for consultation 
and comparison of the partial drafts. A committee on revision, 
consisting of the president of the commission, the draftsmen of 
the respective parts, and one other member, was formed, which 
completed its labors at the end of the year 1887. The draft 
having been presented to the Bundesrath, it was published by 
that body. Copies were sent to all the judges, prominent offi- 
cials and commercial bodies in the Empire. Every possible en- 
couragement was given to legitimate criticism on the part of 
laymen as well as lawyers. To such an extent was this invita- 
tion to criticise responded to, that the criticisms compiled and 
published by the government, covered six volumes. The com- 
mission, meanwhile, prepared certain laws regulating practice, 
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namely: a law carrying the civil code into effect ; a recording 
act ; an act relating to executions against real estate, and an act 
relating to arbitration. | 

On December 15th, 1890, « second commission of eleven 
members was appointed, consisting of eight government officials, 
two university professors, and one practicing lawyer, of whom 
but two had been members of the first commission. To this 
commission was referred the draft of the code with the criticisms 
thereon, for the purpose of preparing a second draft. The 
labors of the second commission continued until the beginning 
of the year 1896, when the new draft, with but few alterations, 
having been approved by the Bundesrath, was laid before the 
Reichstag, It was passed by that body with scarcely any 
changes of importance, and was signed by the Emperor on 
August 18th, 1896. 

The code treats of persons as natural and artificial, in the same 
manner as the English law, they being considered as abstract 
unities without regard to any feudal or class distinctions. It 
does not, however, include all of what is known as civil law as 
distinguished from criminal law. It is confined to the domain 
of private rights. All that is ofa purely public nature, and 
much that is of a semi-public character, such as the law govern- 
ing bills of exchange, had already been covered or was reserved - 
for separate enactments, which have gone into effect simultane- 
ously with the code. 

The code consists of 2385 articles, while the ‘* Hinfiihrungs- 
gesetz’’ has 218 articles. It is composed in simple language. | 
It is singularly devoid of technical phraseology, so that laymen, 
as well as lawyers, are able to comprehend it. To those who 
have been accustomed to find as much law in the decisions and 
text-books as in the formally enacted statutes, it appears some- 
what novel. It reads almost like a text-book with all the rea- 
soning omitted. Nothing is left to inference. General laws are 
stated, and these are followed by the various modifications set 
forth according to varying circumstances. 

It is impossible to give an adequate idea of this new code 
Within the limits of a paper such as the present one. However, 
it may be of interest to note some of the provisions that may 
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appear to an American lawyer as novel or at variance with the 
English or American law upon the same subjects. The tracing 
of these novel features to their origin will not be attempted. 

Professor Sohm, a member of the last commission, in an 
article in the Forum, writes enthusiastically that a distinctively 
German common law has now been evolved. But much that 
appears new to the German lawyer, has, for a long time, been a 
part of the systems founded upon the English common law. 

The commercial spirit, encouraging the free transfer of all 
kinds of property, and which was such a potent influence in 
changing the English law, has now entered into the German law, 
/ The principles that govern our equity jurisprudence have been 
| applied to their fullest extent. -Innocent purchasers are pro- 
tected in their titles acquired in good faith. The possession 
of personal property or the evidence of indebtedness is treated 
as conclusive evidence of ownership, so far as purchasers are 
concerned, unless the property has been stolen or the vendee 
had notice of an outstanding title, or knew that the vendor was 
in such bad repute as to put the vendee upon inquiry. 

The doctrine of Caveat Emptor has been abandoned wher- 
ever it has been possible to do so. The vendor warrants that 
the goods have no defects which might lessen their value or use- 
fulness for the usual purposes for which they are intended, 
unless the defects were known to the vendee at the time of the 
sale. An agreement that there is to be no warranty on the part 
of the vendor is not binding, if the vendor conceals the defect. 
Where there has beea a breach of the warranty, the vendee has 
the right to make repeated claims for the various defects succes- 
sively discovered. Litigation is discouraged by limiting the 
right of action for breach of warranty, where there has been no 
fraud, to six months after the delivery of personal property, 
and one year after the sale of real estate, unless a longer time 
bas been stipulated by contract. 

If a debtor gives his creditor a written acknowledgment of 
his indebtedness, which is produced at the time of an assign- 
ment of the claim, then the debtor cannot defend against the 
claim of the assignee, that the certificate was given without con- 
sideration or that it was given with an agreement with the cred- 
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itor that it was not to be assigned, — unless the assignee knew, 
or must have known the facts, at the time of the assigameant. 
And where the creditor gives his debtor notice of the assiga- 
ment, he is bound thereby and cannot rescind the notice, except 
with the consent of the assignee. A demand by the assignee 
upon the debtor cannot be enforced, unless the assignment is 
produced or notice of the assignment shall have been given by 
the creditor to the debtor. 

In contracts for the sale of real estate, the obligation of the 
grantor to act with the greatest good faith is further illustrated 
by the fact that it is incumbent on him to satisfy all claims 
appearing of record against the piece of ground, and to give‘the 
purchaser all information as to metes, bounds and incumbrances, 
and such papers as are necessary to show title. 

The law of landlord and tenant also reverses the law as evolved 
from the English feudal system. The lessor is bound to deliver 
the thing leased in a condition suitable for the purpose for which it 
is leased, and to keep it in this condition during the term of the 
lease. If a defect appear during the term of the lease, then 
the lessee is only bound to pay a proportionate amount of rent. 
If a lessor fails to repair, the lessee may demand damages for 
the loss, or he may repair, and make a claim against the lessor, 
for reimbursement. Such claim on the part of the lessee can, 
however, not be made where he knew of the defects at the time 
of the making of the lease, or was grossly negligent. A waiver 
of the right of the lessee to make such claim is invalid, if the 
lessor fraudulently conceals the defects. One important duty is 
placed upon the lessee for the protection of the lessor. -If a 
defect appear during the term of the tenancy, or if repairs for 
the protection of the thing against an unforeseen danger become 
necessary, the lessee is bound to give immediate notice thereof 
to the lessor. 

On the other hand, the landlord’s remedy for the collection 
of rent and damages done to the property by the tenant is ex- 
ceedingly liberal. The right of distress at common law only 
applies to rent, and not to any damage to the property caused 
by the tenant, or to any other obligations arising out of the 
relationship of landload and tenant. Besides, in cases of fraud- 
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ulent tenants, the remedy is very often unsatisfactory. The 
German system is much more liberal to the landlord. The 
lessor has a lien for future damages, and for the rent of the 
current and next succeeding year upon the goods of the tenant 
brought upon the premises. This lien is discharged if the goods 
be removed from the premises, unless such removal take place 
without the knowledge or against the objection of the landlord. 
The landlord cannot object to the removal of goods in the ordi- 
nary course of living, if the remaining goods are manifestly 
sufficient for the security of the landlord, nor can he object to 
the removal of goods in the ordinary course of trade. The land- 
lord may enforce his lien by a proceeding similar to our remedy 
in cases of distress. The tenant may obtain the release of any 
article from the lien by giving security for its value. 

Probably in nothing is the commercial spirit of the code 
more manifest than in its tendency to discourage contracts made 
subject to outstanding equities and which would lead to many 
complications. Provisions are made enabling the parties to the 
contract to adjust, at the time of the conclusion of the contract, 
the outstanding rights of third parties, and in every respect 
diminish uncertainty. 

Upon the sale of land which is subject to a mortgage, where 
the purchaser assumes the mortgage debt, the grantor, after the 
title of the purchaser has been recorded, may give the mortgagee 
written notice thereof, and if the mortgagee do not object within 
six months after receipt of such notice, his approval will be pre- 
sumed to have been given and the original debtor is released. 

In-the case of sale of demised property, the lessor becomes 
responsible as surety for the fulfillment, by his grantee, of the 
duties imposed upon him by law, or under the contract of letting. 
When the tenant has received from his lessor notice of the sale 
the latter is relieved of his liability, if the former do not termi- 
nate the lease at the end of the then current term. 

On the other hand, a tenant has no right to assign his lease 
without the consent of the landlord; but if the lessor refuses io 
give such consent, and there be no serious objection against the 
third person, then the tenant may terminate the lease, after due 
notice. ~ 
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In the adjustment of accounts between creditor and debtor, 
questions of appropriation have often given rise to many diffi- 
culties and much litigation. These questions arise where the 
same debtor owes several debts to his creditor, and he makes a 
payment without designating to which account the payment is 
to be applied. The German code provides that where no such 
designation has been made by the debtor, the payment shall be 
appropriated to the debt which is least secure; and where there 
are several equally secure, then to the one which is the most bur- 
densome to the creditor, and among equally burdensome ones, to 
the oldest, and among those of the same date, proportionately. 

While it has been customary with us to give receipts upon the 
payment of money, nevertheless the well-known rule of law has 
been that the debtor has no right to demand a receipt. How- 
ever, under the new German code, it is laid down as a general 
rule that the debtor is entitled te demand a receipt. 

Where unforeseen conditions have arisen since the making of a 
contract, the code attempts to adjust the rights of the parties 
according to what are considered the natural equities of the sit- 
uation, rather than permit a strict adherence to the terms of the 
contract. 

One who enters into a contract which is impossible of per- 
formance, is bound to compensate the other party, who, in 
ignorance of such impossibility, has suffered loss by reason of 
his having relied upon the faith of the contract. 

Where the circumstances of one party, in respect to his prop- 
erty, have undergone such a material change since the making 
of the contract as to endanger the recovery of the consideration, 
the other party may refuse performance until the first party has 
either performed his part-or given security for such perform- 
ance, 

If the security of a mortgage be appreciably diminished by 
reason of the condition of the property having become impaired, 
the mortgagee may demand that the property be restored within 
a reasonable time or that the mortgage be foreclosed. Again, 
_ in building contracts, the owner may cancel a contract for the 
erection of a building before its completion ; whereupon the con- 
tractor has the right to demand the contract price, but must 
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suffer a deduction for any expense that he may have saved by 
reason of the non-completion. 

Upon the death of a tenant, bis heirs, as well as the landlord, 
are entitled to terminate the lease upon notice. Military officers, 
public officials, clergymen, and instructors in public institutions 
of learning, in case of their being removed to another place, may 
terminate, after due notice, the lease of the apartments rented * 
by them for themselves or their families. 

The purpose appears to be to make all parties to a contract 
meet their moral obligations resulting therefrom. In other 
words, a man must keep his promise unless ihe fulfillment of the 
obligation is manifestly unfair to him and those dependent upon 
him for support. The civil law concerning a nudum pactum, 
which was introduced into England in its law of parol contracts, 
with the result that a promise of a gift was not enforceable, bas 
practically been abandoned. Except for the fact that the 
promise of a gift, to be enforceable, must be certified or 
acknowledged before a notary or judge, such a promise is re- 
garded with the same favor as a promise founded upon a valu- 
able consideration. The donor is merely not liable for interest 
for delay in fulfillment. If he maliciously conceals a defect in 
the title, he is responsible to the donee for the damage; or if he 
has promised that which he is to acquire, then the donee may 
demand damages for non-fulfillment, in case of a defect in the 
title, if such defect was known to the donor at the time of the 
acquisition, or he bas remained in ignorance thereof in conse- 
quence of gross negligence. Or, if the donor willfully conceals 
a defect in the thing itself, he is responsible for damages. 

There are a number of humane provisions which modify the 
validity of gifts. Where a promise of a gift has been made, 
the donor is entitled to refuse performance in so far as he is un- 
able to perform it without endangering the maintenance of him- 
self, according to his station, and of those whom he is legally 
liable to support ; and, if the donor promises support, which is 
to be given from time to time, his obligations cease with his 
death, unless the contrary appear from his contract. : 

Even in the case of an executed gift, in so far as the donor is 
unable to support himself according to his station, and to render 
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to his family the support for which he is legally liable, he may 
demand the return of the gift; — but the donee may prevent the 
return by paying for such support. Where there are several 
donees, the one prior in date is only liable in so far as subse- 
quent ones do not fulfill the obligation. The claim for the return 
of the gift is barred where the donor has willfully and by gross 
negligence brought about his own unfortunate condition, or if 
ten years have elapsed since the execution of the gift. Such re- 
turn is also barred where the donee cannot make restitution 
without endangering his own support, and that of those depend- 
ing upon him, — according to his station. 

A gift may be revoked, if the recipient, by serious misconduct 
towards the donor or a near relative of the donor, has shown 
gross ingratitude. The heir of the donor has a right to revoke, 
if the donee has willfully murdered the donor or has prevented 
revocation. The revocation of a gift is barred, if the offense is 
condoned, or if one year has elapsed since the donor has ob- 
tained knowledge of the offense entitling him to revoke. But 
the right to revoke a gift can be waived only after the donor has 
become aware of the ingratitude. After the death of the donee, 
the revocation is barred. 

One notices an apparent effort to compel owners of property, 
rather than cause loss to others by standing upon strict technical 
rights, to adjust themselves to changed conditions, whenever 
possible. For instance, if a man has encroached by building on 
his neighbor’s ground, the neighbor must submit to such 
encroachment, if it was not willful or grossly negligent, and he 
did not object either before or immediately after the encroach- 
ment. He is compensated by a yearly ground rent, payable in 
advance, to be a lien prior to all other incumbrances, even to 
those of an earlier date. The rent ceases when the encroach- 
ment ends. The party whose land has been thus taken, may, 
upon tendering a conveyance, demand the value which the part 
appropriated possessed at the time of the encroachment. 

On the other hand, the owner of ground, upon which there is 
an easement, may demand the removal of such easement to some 
other part of his ground, if it be particularly undesirable to him, 
and the new location be equally useful to the owner of the ease- 
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ment; but the one demanding such removal must bear the 
expense. 

We partisans of democracy are apt to find much justification in 
our opposition to the paternalism of the German government, when 
we find, in the first book of the code, that the government has a 
right to object to the registry of an association which has for its 
object a political, socialistic-political or religious purpose. Yet, 
even our courts have, under the term of ‘* police power of the 
State,’’ sustained a certain amount of paternalism. A wise ex- 
ercise of this power is found in the provision of the code, that if 
a dwelling-house or room intended to accommodate people is so 
constructed that its use would seriously endanger health, the 
tenant may terminate the lease without notice, even if the dan- 
gerous condition was known to him at the time of making the 
contract, and he expressly waived the right to terminate the 
lease by reason of such condition. 

The law of master and servant gives evidence of the same 
spirit of humanity that has led to the enactment of many of the 
labor laws and factory regulations in England and the United 
States. Where the character of the employment is such that 
the entire time of the servant is devoted to it, and he becomes 
a part of the family of the employer, the master is bound, in 
case of illness of the servant, not resulting from the servant’s 
willful act or gross negligence, — to provide the necessary nurs- 
ing and medical attendance for six weeks, not exceeding, how- 
ever, the term of hiring. The expense may be charged against 
the wages due during the time of illness. This obligation does 
not exist if provision has been made for the nursing and medical 
attendance by insurance or by a public hospital or dispensary. 
The master must provide for his servants proper and adequate 
working apartments, tools and implements, so that the life and 
health of the servant may be protected as far as the nature of 
the employment may permit. In the case of a household ser- 
vant, the master must make such provision in reference to the 
living and sleeping apartments, as well as the working time and 
that for recreation, as is necessary, taking into consideration 
the health, morals and religion of the servant. For failure to 
comply with these regulations, the master is responsible in 
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damages. The servant cannot, by contract, waive or limit, in 
advance, the foregoing obligations imposed upon the master. 

Contracts for services of a higher nature which demand all or 
the principal portion of the time of the servant, especially those 
of tutors, governesses or teachers, private officials and compan- 
ions, can only be terminated at the end of a calendar quarter, 
after six weeks’ notice, even if the payment of the salary be at 
shorter intervals than quarterly. At the end of the employ- 
ment, the servant may demand from the master, a written cer- 
tificate showing the length of the service, the character of the 
employment, and the manner in which the duties were fulfilled. 

The intention to adjust the rights of parties according to what 
may be termed natural equities, and which is manifest in the 
law of contracts, is also evident in some of the provisions relat- 
ing to damages for torts. 

A minor under seven years of age is not responsible in damages 
fora tort. One who has attained the seventh year and not the 
eighteenth year, is not responsible, if he have not sufficient 
comprehension to understand the meaning of theact. The guard- 
ian of the person of a minor or lunatic is responsible for injury 
done by the minor or lunatic, which might have been prevented 
by a proper supervision of such minor or lunatic. Yet (if the 
damages cannot be collected from a third person) one who is not 
responsible by reason of his minority, is nevertheless responsible 
so far as (taking into consideration what equity demands accord- 
ing to the circumstances of the parties) the injured party will 
be compensated and the wrong-doer will not be deprived of the 
means for his own maintenance and those necessary for the sup- 
port of the persons for whom he is liable. 

If an animal kills or injures anyone in body or health or 
damages any property, the one who keeps the animal is bound 
to make good the damage. The provision is in addition to the 
one that the keeper, who takes charge of the animal for the owner, 
is liable for damage caused by the animal in consequence of his 
negligent supervision. 

While upon this subject of damages, it may be of interest to 
note that where one is permanently injured, the one who is liable 
in damages is bound to pay an annuity, the security for which is 
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to be determined according to circumstances. It is the right of 
the injured party, where there are good and sufficient reasons, 
to demand settlement in full by the payment of a principal sum. 


Quite as interesting as the second and third books, which, as 
already shown, deal with contracts and property rights in gen- 
eral, are the fourth and fifth books, which treat more especially 
of the rights arising from relationship by blood or marriage, — 
including the law of inheritance. 

The law of family relations naturally begins with the promise 
of marriage. One who has been guilty of breach of promise of 
marriage is obliged not only to compensate the injured one, as 
well as the latter’s parents and third parties, who have acted in 
loco parentum, for expenses or obligations incurred in expecta- 
tion of the marriage, but also to pay the injured one for the loss 
resulting from measures respecting his property or occupation, 
taken in expectation of the marriage. The compensation is 
only to be awarded in so far as the expenses, obligations and 
measures were reasonable under the circumstances. If the 
woman permitted the man to have carnal intercourse, and he 
breaks the engagement through no fault of hers, she is entitled 
to additional damages. 

A marriage, in order to be valid, must be performed by a 
civil officer. 

At common law, relationship by affinity ceases when the mar- 
riage through which it has arisen is dissolved. This has been of 
importance in the construction of statutes to prohibit incestuous 
marriages. Many of the States have overcome the difficulty by 
expressly designating the persons with whom marriage could not 
be contracted. For instance, in Pennsylvania a man may not 
marry his wife’s daughter. Strictly speaking, there is no phy- 
sical reason why such a marriage should not take place after the 
death of the wife, but for the sake of good morals and for the 
purpose of preventing discord in families, such marriages are 
prohibited. The Germans have, at one stroke, declared that 
relationship by affinity shall continue even after the marriage 
upon which it is based is dissolved. 

Questions of pedigree have been very carefully considered, 


‘ 
¢ 
| 


THE NEW CIVIL CODE OF GERMANY. 203 


and here an attempt has been made to have the law conform to 
common experience. 

A divorced woman cannot, without special permission, remarry 
within ten months of the divorce or annullment of marriage, 
unless she have meanwhile given birth to a child. A child born 
during wedlock is legitimate if the husband has had access. 
The prima facie presumption is that there was access; but so 
far as the time of conception antedates the marriage, this pre- 
sumption only prevails if the husband has died without having 
contested the legitimacy of the child. 

The period of gestation is placed at 181 to 302 days, both 
inclusive. Should it be ascertained that the child was conceived 
more than 302 days before birth, the presumption in favor of 
legitimacy makes the legal date of conception correspond with 
the actual date. The legitimacy of a child born in wedlock or 
within 302 days after dissolution of the marriage, can only be 
disputed, if the husband has contested it or has died without 

_ having lost his right to contest. The suit must be commenced 
* within one year of the time the husband learns of the birth. If 
he acknowledges the paternity of the child, such contest is barred, 
unless he has been deceived, or such acknowledgment has been 
procured by threats. 

If, after the dissolution of the marriage, the wife remarries 
and a child is born, which might be a child of either the first or 
second husband, it is to be considered as of the first husband if 
born within 270 days after the dissolution of the first marriage; 
and if born later, it is presumed to be of the second marriage. 

The saying that had become trite with us that husband and 
wife were one person, and that person was the husband, applied 
with great force to the property rights of married women in Ger- 
many. The securing to a married woman of her separate prop- 
erty was almost impossible, except where the husband, by his 
manner of living or his grossly imprudent conduct endangered 
the property derived from the wife, and consequently endangered 
the support of his wife and family. The new law has made 
strides in the direction of securing the property rights of married 
women. The advance is not as great as that made in England 
and America. It is still within the discretion of the husband "A 
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limit the right of his wife to contract as his agent in household 
affairs, he, however, not having the right to abuse this discre- 
tion. So far as creditors are concerned, property in possession 
of husband or wife or both, especially obligations payable to 
bearer or to order indorsed in blank, excepting only her personal 
effects, are presumed to belong to the husband. 

Since the marriage ceremony is regarded as a civil act to be 
performed by a government official, its purely material aspect is 
given much consideration and the rights of mafried women to 
their separate property are usually fixed by ante-nuptial agree- 
ments. The agreements are recorded and notice is published in 
the official organ. To set forth, in detail, the rights incident to 
the various methods in which the property of married women 
may be held, chief among which are Hingebrachtesgut, Vorbe- 
haltsgut, Giitergemeinschaft and Giitertrennung, would be going 
beyond the scope of this paper. But the spirit of the law is 
manifest from the fact that as to Hingebrachtesgut (property 
which has not been reserved by the wife) and Giitergemeinschaft _ 
(property held jointiy ), the husband has the control, barring a ° 
restriction as to alienation of the latter. Even where there is 
Giitertrennung, or separation of property rights, if the wife 
leaves the management of her separate property to her husband, 
he may (unless she have made provision to the contrary ) appro- 
priate the income, except inso far as it may be necessary to pay 
the expenses relating to the property. 

On the other hand, if the husband fails to support his family, 
or if, by reason of his becoming a spendthiift or having become 
heavily indebted, the property, which the wife had at the time of 
marriage or which was acquired by her since, is endangered, she 
may institute proceedings to have Giitertrennung judicially de- 
creed, so that the husband may not be able to jeopardize her 
property. At common law, the husband is liable for the sup- 
port of his wife and children, and no obligation for the support: 
of her husband or children rests upon the wife. But, in the 
Biirgerliches Geselzbuch, one finds the same responsibility in 
this respect resting upon the wife, except that the primary lia- 
bility is upon the husband;—this being modified or shifted 
according to circumstances. For instance, where Giitertren- 


i 
° 


THE NEW CIVIL CODE OF GERMANY. 205 


nung exists, the wife must make reasonable contribution out of 
her income, towards the support of the household. And the 
divorced wife must contribute from her property or earnings 
towards the support of her child. 

Where a daughter has not sufficient property of her own to 
secure an outfit, her father is obliged to give her, at the time of 
her marriage, a proper dowry for furnishing her household, so 
far as he is able to do so without materially endangering the 
support of himself and family according to his station. The 
mother has the same obligation, if the father has died or is not 
in a position to secure the outfit. The father and mother may 
refuse to give the outfit, if the marriage is without the neces- 
sary parental consent, or if the daughter have committed an 
offense which would entitle the parents to cut her off from 
inheritance. She is not entitled to claim ‘this outfit a second 
time, if she have received one at the time of a previous mar- 
riage. 

In the event of a difference of opinion between the parents 
respecting their child, the opinion of the father is to be given 
preference. Moreover, by virtue of his parental authority, the 
father has the right to the income of the property of his minor 
child, unless a gift to a child by deed or will contains a pro- 
_vision to the contrary. Such right to the income ceases with the 
marriage of the child, unless it has married without parental 
consent. 

The interest of the childis also guarded. The father or mother 
must notify the guardianship court of an intention to remarry 
and file an inventory of the child’s property in his or her charge ; 
and, in so far as there is a community of property between 
parent and child, he must make partition. 

While the parents are the natural guardians of the persons 
and estates of their minor children, nevertheless this rule is 
subject to many restrictions in the interest of the children. 

The care with which the interests of minors are protected is 
manifest in the provisions relating to the appointment of guard- 
ians. An appointment to a guardianship is considered in the 
- nature of a duty which a man who is a German is bound to ac- 
cept, unless he be too old or ill, or if he live so far away that it 
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would prove irksome, or unless he is already acting in. too many 
similar capacities. Except in cases where the estate is incon- 
siderable, the court appoints a counter-guardian who watches 
over the guardian, and whose duty it is to notify the court in 
event of the guardian’s death or of any facts which would make 
it advisable to discharge him. 

The rule is not to exact security from the guardian or the co- 
guardian. Only where the facts of the case warrant it, may the 
court demand such security. The guardian must deposit, in a 
public depository, the negotiable paper belonging to the estate 
of the minor, to be withdrawn only with the consent of the 
court, 

In addition to these regulations, an official known as the 
Gemeindewaisenrath is provided for, whose duty it is to sug- 
gest to the court proper persons to be appointed as guardians, 
counter-guardians or members of the family council. He must 
assist the court in watching over guardians, and see to it that the 
ward receives proper care, — that the guardians fulfill their duty, 
and he must notify the court in the event of the ward’s estate 
being in danger. A Familienrath or family council may be 
appointed by the court at the instance of the parents, or if good 
cause be shown and the parents have not prohibited such an 
appointment, then at the instance of a relative or of the guardian. 
or counter-guardian. It decides matters relating to the ward’s 
welfare and consists of the judge of the court as chairman and 
not less than two nor more than six relatives. The guardian 
cannot be a member. 

A minor under seven years of age has no power whatever to 
contract, and one over seven years of age may enter into practi- 
cally all contracts with the approval of his guardian. Where 
any property has been placed by the guardian at the disposal of 
the minor, the latter is competent to enter into contracts which 
will bind such property. One attains his majority at the age of 
twenty-one years, but with his own and his parent’s consent, he 
may be declared of age at eighteen years by decree of court. 
A widow, who is a minor, does not require parental consent to 
such a decree. . 

The causes of divorce are many, namely: adultery, threats 
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against the life of the other party, malicious desertion, barba- 
rous treatment, or such violation of marital obligations, or dis- 
honorable or immoral conduct, that the other party cannot con- 


tinue the marital relations. Insanity, for three years where 


there is no prospect of recovery, is another cause which has 
given rise to much adverse criticism. If the divorce be decreed 
on the last mentioned ground, the complainant continues liable 
for the support of the insane husband or wife. 

The divorced wife retains the family name of her husband, 
but she is permitted to resume her own family name upon mak- 
ing a properly certified declaration before the court. If, how- 
ever, she alone has been declared at fault, the husband may 
object to her retaining the family name. If the wife alone has 
been declared at fault, she is responsible to her husband for 
alimony to the extent that he is unable to support himself. The 
husband is liable for alimony only in proportion to his means, 
and if he remarries and other children are born, and his obliga- 
tions are thereby unreasonably increased, his liability for alimony 
will be decreased to that extent. 

At the time of entering the divorce, the innocent party may 
demand return of the gifts made to the other during marriage. 
This claim is barred one year after the divorce. If the party 
who is liable for alimony dies after divorce, his heir continues 
to be liable, to an extent not exceeding one-half the income which 
the deceased party had at the time of death. 


In the law of inheritance, an entirely new, provision has been 
introduced to the effect that members of the household of the 
decedent, who were being supported by him at the time of his 
death, are entitled, for thirty days after his death, to support to 
the same extent that the decedent had given, and to the use of 
the residence and household goods, unless the testator have 
provided to the contrary. 

Where husband and wife, by their joint efforts, have aceumu- 
lated a competency, a law is manifestly unjust if it provides that, 
in the event of the husband’s death, leaving neither descendants 
nor other blood relatives surviving, the wife, in the absence of 
a will in her favor, is not entitled to the entire estate, but a con- 


4 


208 35 AMERICAN LAW REVIEW. 


siderable portion shall go to collateral relatives. Either super- 
stitious fear of death or a hopefulness that amounts to criminal 
indifference, induces many to postpone the making of wills, and 
they die without having carried out their intention to make pro- 
vision for those near to them. Is it not, therefore, proper that 
where husband and wife have no lineal heirs, the presumption 
of law should be that the estate shall devolve upon each other 
rather than collaterals? The German Code indicates a great 
advance in this direction. The husband or, wife inherits 
one-fourth of the estate if there be descendants living; one- 
half, if no descendants, but parents or their descendants, or 
grandparents be living; and the entire estate to the exclusion of 
more remote relatives. If there be-no descendants of the de- 
cedent, the surviving husband or wife is also entitled to the 
household furniture and wedding presents. 

With us, the barbarous attitude which the law took against 
the unfortunate who had come into the world as the result of 
his parents’ crime, has been modified somewhat in recent years. 
The bastard had been regarded as filius nullius, and only within 
the past half century has he had the right to inherit from his 
mother. I was once called upon to draw the will of a widow 
whose wealth was represented by hundreds of thousands of dollars 
and whose only living descendant was a young girl who was the 
legitimate child of an illegitimate daughter. Had this widow 
died without leaving a will, her entire estate would have gone to 
collateral relatives,— for, while an illegitimate could inherit 
from its mother, the child of such illegitimate could not, in 
Pennsylvania, until recently, inherit from its maternal grand- 
mother. 

The new German Code has made considerable progress from 
the barbarism that punishes the innocent child and its de- 
scendants. It may be legitimatized by the subsequent marriage 
of its parents and by other means. In relation to its mother and 
her relatives, it occupies the legal position of a legitimate. The 
father is bound to support it according to the position of its 
mother until it attains the age of 16 years, and even beyond that 
age, if it be physically or mentally unable to support itself. 
This liability of the father survives to his heirs; but the heirs 
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may make a settlement by payment of what would have been 
its obligatory share of the estate, had it been legitimate. 


' So many safeguards have been thrown about the execution of a 
will that the scandals attendant upon will contests will, no doubt, 
be rare. Nuncupative wills have no place in the German 
system. 

Two methods for the execution of wills are provided for: — 

I, Before a judge or notary. 

II. By a declaration written and signed by the testator in his 
own handwriting, and bearing the date and place of execution. 
Consequently one who cannot write is not competent to make a 
will of this character. 

By far the greater number of wills that have been and will be 
made, are of the first class. The judge, before whom the will is 
to be made, must summon the court clerk or two witnesses, or if 
it be made, before a notary, this official must summon a second 
notary or two witnesses. Neither the husband or wife of the 
testator, even if the marriage has been dissolved, nor a lineal 
relative, nora collateral related by blood or affinity in the second 
degree, nor a beneficiary under the will, nor one related to such 
beneficiary, either as husband, wife, lineal or collateral in the 
second degree, is competent to act as judge, notary, court clerk 
or witness. If a beneficiary or any such relative of a beneficiary 
act in any of these capacities, the legacy to such beneficiary will 
be void. 

Nor can the wife, lineal relative or collateral in the second 
degree of the judge or certifying notary, act as court clerk, 
second notary or witness, nor can a minor, nor one who has lost 
the rights and privileges of citizenship, nor one who is incom- 
petent to be sworn as a witness under the penal law, nor an 
employee or assistant of the judge or of the certifying notary, 
act as a witness. 

The will is made either by the testator handing to the judge 
or notary a paper, either opened or sealed, accompanying such 
delivery by an oral declaration that the paper contains his last 
will, or by his making to the official an oral statement of his will, 


which is reduced to writing by the official. Minors over 16 
VOL. XXXV. 14 
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years of age may make wills; but they and also persons who 
cannot read may do so only by the oral method. 

All the parties must be present during the entire proceeding. 
A record is made in the German language, which must be read 
to the testator, approved and signed by him, and by all the 
parties present. 

Most elaborate provisions are made to meet the cases of mutes, 
persons who do not understand the German language, and of 
those who cannot write. The record must shew that all the 
provisions of the law have been complied with. The will is 
sealed up by the judge or notary, and kept in official custody, 
The testator receives a certificate of deposit. In the same 
manner, wills written and signed by the testator may also, at his 
request, be received in official custody. 

There are, of course, cases where, by reason of an epidemic 
or illness or other extraordinary circumstances, it is impossible 
for the testator to comply with these provisions. However, 
forms are prescribed to meet the contingencies according to the 
exigencies of the case. But wills made in any of these excep- 
tional ways are void, if three months have elapsed since the 
difficulties have been removed and the testator be still living. 

As soon as the court receives notice of the death of the tes- 
tator, it must fixatime for the will to be opened, of which all of 
the legal heirs, legatees and devisees shall, as far as practicable, 
receive notice. 

If the will has been originally handed over closed, the record 
of the proceedings must also state that the seal was unbroken. 
The parties interested, who were not present at the opening of 
the will, receive notice from the court, of its contents, so far as 
they affect these persons. 

‘* Cutting off a child with a shilling’’ has become such a 
common expression in the English language, that many are 
amazed when they are informed that it is by no means obliga- 
tory that a parent bequeath a child, at least, a nominal portion of 
his estate. Under the German law, unless there be good cause, 
the testator is obliged to bequeath to certain near relatives fixed 
portions of his estate. Such obligatory share is known a 
Phlichitheil. It exists in favor of descendants, parents, husband 


THE NEW CIVIL CODE OF GERMANY. 211 


and wife of the testator, and is fixed at one-half of the value of 
what would have been their shares of the estate, if the testator 
had died intestate. Parents or descendants may be disinherited 
for certain offenses against the wife or husband of the testator 
or against the testator himself, or for leading immoral or dis- 
honorable lives. The husband or wife may be cut off, if he or 
she have been guilty of an act for which a divorce might have 
been obtained, The ground for the disinheritance must exist 
at the time of the making of the will, and must be specifically 
stated therein. The burden of proof of sustaining a will of this 
character is upon him who seeks to enforce it. Moreover, 
where a descendant is disinherited for leading a dishonorable or 
immoral life, he will be entitled to his Pflichttheil, if he have 
permanently reformed at the time of the death of the testator ; 
and if a condonation has taken place, the disinheriting provision 
is rendered nugatory. In like manner, if a trust be created 
under a will for a spendthrift son or other descendant, and such 
descendant has reformed, or if a large indebtedness, which may 
have endangered his future acquisitions, no longer exists at the 
time of the death of the testator, such tying up of the estate is 
also of no effect. 

Instead of permitting wills to be generally contested, certain 
conditions are prescribed under which persons, who would other- 
wise inherit either in case of intestacy or by virtue of wills, are 
barred from the inheritance. Thisis known as Brbunwiirdigkett. 
One is unworthy of inheritance who has, by deceit or threats 
or otherwise, maliciously and unlawfully prevented the decedent 
from making a will or revoking a testamentary disposition. 
But if the disposition which the decedent was induced to make 
or the will which he was prevented from revoking, become 
inoperative, or the offense has been condoned by the decedent, 
there will be no right to contest the offender’s right to inherit. 


To summarize, so many formalities must be observed in the 
making of wills, and so much care is taken to have wills exe- 
cuted under the supervision of trained public officials, in the 
presence of disinterested witnesses, and in the absence of near 
relatives and beneficiaries and their relatives, that it is almost 
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impossible for questions of the testamentary capacity or undue 
influence of the testator to arise at the time when the wills are 
to become operative. Moreover, an excellent registry system, 
coupled with the fact that the legitimacy of a child born in wed- 
lock cannot be questioned unless the husband of the mother 
have made a contest within one year after receiving knowledge 
of the birth, gives but little opportunity for blackmail. Ques- 
tions of pedigree must be settled while the facts are fresh in the 
recollections of the witnesses, and are not allowed to be post- 
poned until evidence may be lost or recollection has become dim 
and uncertain. Parents must fulfill their moral obligations 
towards those whom they have brought into the world, and are 
not permitted to disinherit their children except for certain 
good reasons, which must be set forth in the will, and must be 
existent at the time of death. The enforcement of moral obli- 
gations is manifestly the dominant motif. An injury done toa 
poor man by a wealthy minor must be reasonably compensated 
for out of the estate of the wrong-doer, even if he have not 
reached years of discretion; great care being taken, however, 
that the minor’s means of support are not endangered. 

The same is true of the law of contracts. A promise must 
be kept whether it be founded upon a valuable consideration or 
not. A promise of a gift is just as sacred and, therefore, equally 
valid (if the proper formality be observed) as one for which the 
promisee had given value. Here, again, oppression is prevented 
and moral injustice avoided, by making the validity of gifts and. 
promises of gifts conditional upon the ability of the donor to 
maintain himself and family according to his station. Owners 
of property are not permitted to make an unreasonable use of 
their rights to the annoyance and vexation of their neighbors. 

The criticism that may be made by the common law lawyer is 
that these provisions are Utopian, and, in the attempt to regulate 
human affairs by a too great observance of the indefinite, yet 
well-known principles of honor and abstract justice, rather than 
by definite legal principles, the law defeats itself, because of 
the impossibility of enforcement and because of the litigation 
to which it gives rise. In criticising the code, one must take 
into consideration not only the temper of the people, but also 
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the difference in our judicial systems. The verdict of a jury 
founded upon slight evidence has often decided a fact inthe way 
the conscience of a chancellor would have dictated. Moreover, 
there is a very large field of law relating to the most sacred re- 
lations of men, involving marriage, divorce, inheritance, and the 
many questions of contract that are determined in courts of 
chancery, where the jury system is considered undesirable, and 
where litigation is determined according to these laws of honor 
and justice formulated into well-known principles of equity 
jurisprudence. An American lawyer might make the additional 
criticism that the law of gifts is opposed to the spirit of our Bills 
of Rights. But, after all, much is dependent upon the confidence 
of the people in the judiciary. With a corrupt judiciary, no 
matter what may be the system of jurisprudence, rights of 
property will not be secure. . 

The ever open question of the desirability of a code which 
may render uncertain the law as laid down in the decisions of 
the courts, it is unnecessary to discuss. No modern code of laws 
is less open to objection upon this point than das Biirgerliche 
Gesetzbuch. The German government has shown the true 
scientific spirit in the painstaking care with which the code was 
finally enacted as a result of the labors of a quarter of acentury, 
devoted to it by the best lawyers and men of affairs. 


ADOLPH EICHHOLZ. 
PHILADELPHIA. 
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THE PART TAKEN BY COURTS OF JUSTICE IN THE 
DEVELOPMENT OF INTERNATIONAL LAW.! 


The science which it is the purpose of this association to cul- 
tivate and advance, as I have just said in expressing our appre- 
ciation of the kind words of welcome with which we have been 
received at Rouen, first took shape and form in the brilliant cap- 
ital of the great people among whom we meet to-day. An En- 
glishman, long afterwards, gave it its name,’ but Paris was its 
birthplace, for there, in 1625, Grotius, hospitably received by 
Louis XIII, when flying from his own country as a condemned 
criminal, dedicated to him and published to the world his De 
Jure Belli ac Pacis. 

Oxford had, indeed, in the preceding generation had among ‘ 
her professors one who had written systematically on the law of 
war ; and there were countrymen of Gentilis whose works issued 
from the Italian press treated of+ the same subject, and from a 
point of view not wholly different.* We all know that there 
are adumbrations preceding every new discovery, which, it is 
afterwards seen, pointed to it in some uncertain or half-certain 
way. The real discoverer nevertheless is he who gives form and 
precision to what before was vague and ill-defined.‘ 

The foundations upon which Grotius built are familiar to us 
all. The jus gentium of the Romans he treated as largely the 
expression of natural law, and natural law as the rightful rule 
of conduct to govern the relations of associated bodies of men, 


1 Inaugural address before the 2 Jeremy Bentham, in 1789. 


Nineteenth Annual Conference of the 3 Holland, Studies in International 
International Law Association at Law, I., IL. 

Rouen, August 21, 1900, by Hon. 4 Grotius, De Jure Belli ac Pacis, 
Simeon E. Baldwin, LL.D, a Justice prolegomena, 30, 36, 38. 

of the Supreme Court of Errors of 5 De Jure Belli ac Pacis, I. 1, xiv; 


Connecticut, U. S. A., and Professor II. 8, i., xxvi.; 18, i.; 20, xl. 
of Constitutional Law in Yale Univer- 
sity, President of the Asscciation. 
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grouped into separate States, no less than those of their individ- 
ual members to each other.' He was thus able to appeal to an 
established system of jurisprudence, venerable from its antiq- 
uity, ready at hand and at least approximately adequate in prin- 
ciple, when studied in the light of divine revelation, to regulate 
international intercourse under the conditions of modern civili- 
zation.? The protection of natural law might indeed as to cer- 
tain points be renounced, and thus a rale be established by the 
jus gentium totally inconsistent with the jus naturale, as where 
by engaging in war one impliedly consents to submit himself to 
the will of the conqueror, and so from a freeman may become a 
slave. But, as a whole, what all men in all nations have recog- 
nized as proper standards of human conduct, Grotius insisted 
had a natural claim to be accepted, so far as they might be 
applicable, as a jus, not merely inter homines, but inter populos. 

It was fortunate that the civil law could supply a term so 
elastic, and perhaps ambiguous, as that of jus gentium. The 
most critical of modern scholars cannot deny that the Romans 
often referred to it as a rule in matters of international obliga- 
tion,® though it is no less certain that they viewed it as of narrow 
application in this respect, and that it is the moderns rather than 
the ancients that have given it a philosophical basis in moral and 
religious principles of action.* Nor, at its best, as Grotius fully 
recognized, was it more than a scanty and fragmentary collec- 
tion. If the new system was to extend far, if it was to achieve 
great things, if it was to elevate the jus humanum by its insist- 
ence on the jus divinum, if it was to give certainty to specula- 
tive doctrine, sanction to public opinion, it must draw from 
other sources and appeal to better authority than Greek philos- 
ophy or Roman precedent. 


1 De Jure Belli ac Pacis, prolego- treaties, title to the goods of a for- 
mena, 17. eigner, the jus postliminii, and the per- 
2 Ibid., prolegomena, 53. Cf. the sonal inviolability of ambassadors. 
Maria, 1 Rob. Adm. Rep. 340. . See Dig. XLIX. 15, de Captivis et de 
5 Livy, II., iv.; XXI., x.; Sallust, Postliminio, 5, § 2, 19: ‘ Postliminium 
Bell. Fugurth., XXXV. The jus pub- est jus * * * inter nos ac liberos 
licum Romanum may fairly be said to populos regesque, moribus, legibus con- 
rest largely on the jus gentium, as to stitutum.”’ 
the rights of war, the obligation of 4 Montesquieu, Bsprit des Lois, I. 3. 
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I venture to think that the service rendered in this direction 
from time to time by the courts of justice has not always been 
estimated at its full weight. 

The way had been prepared by the natural and almost neces- 
sary course of admiralty jurisdiction in civil causes. There js 
one, and but one, part of the surface of the earth which belongs 
equally to all men. The ocean can know no master but the 
storm. The necessities of commerce have therefore driven the 
civilized world to accept a law merchant, framed for its pro- 
tection by those most interested in its pursuit. The customs of 
trade, whether it be trade by land or sea, soon become the rule 
by which mercantile adventures are ” be governed, if the subject 
of judicial inquiry. 

Ocean navigation was in its infancy when Grotius wrote. 
That the sea was open and free to all comers was by no means 
universally admitted. A quarter of a century had hardly elapsed 
since the invention of Davis’s quadrant. The application of 
logarithms to nautical calculations, and the introduction of 
middle-latitude sailing, were still more recent. 

Voyages soon became longer, cargoes richer, maritime cas- 
ualties more frequent. Suits between merchants of different 
nationalities began to crowd the courts. What law should be 
applied? That of the actor, or of the reus; of the forum, or of 
the world? 

The courts of every country have ordinarily treated the general 
maritime law, so far as it could be considered as settled, and 
was not contrary to the expressed will of the sovereign by whom 
they were commissioned, as being by usage a part of the com- 
mon or unwritten law to which they had a right to resort.! If 
the parties before them are all of nations acknowledging a 
different (and the same) Jaw on the point in question, that law 
may be applied; but in any other case they must take the 
general maritime law recognized in the forum whose aid has 
been invoked.? Of this law, the Corpus Juris Civilis, so far 


1 The Lottawanna, 21 Waliace’s 2 The Scotland, 105 United States 
Reports, 558, 572; Liverpool Steam Reports, 24, 29; the Belgenland, 114 
Co. v. Phenix Ins. Co., 129 United United States Reports, 355, 369. 

States Reports, 444, 


repository.? 

But the Court of Admiralty, 
called upon to punish offenses 
when given the functions of a 


development of the principles of 


met with the widest acceptance. 
it was held that a sovereign may 


“1 See Clerke, Praxis Supreme Curie 
Admiralitatis, 98. 

? The ancient form of the commis- 
sion to the English Admiralty Judges 
to act as a prize court, directed them 
to proceed ‘‘ according to the course 
of the Admiralty, and the law of 
nations.’’ Douglas’ Rep. *592 note. 
The same language was adopted in 
the first ordinance passed upon this 
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as it went, was from the first universally considered an authentic 


as an instance court, was also 
committed upon the sea, and 
prize court, to pass upon the 


broadest questions of public right. It was natural and almost 
inevitable for each sovereign to instruct his judges that in these 
matters, also, unless specially directed to the contrary, they were 
to proceed in a similar way, looking to the general law of the sea, 
and to the rules of public law affecting maritime events, which 
might be commonly regarded as of international obligation.? 

In England an unfortunate conflict of opinion between the 
common law and the Admiralty judges, as to the limits of the 
jurisdiction of their courts, retarded for a time the orderly 


international law applicable to 


maritime events. Criminal prosecutions, even for offenses 
committed upon the high seas, were anciently tried in the King’s 
Bench.? For many centuries, however, they have been the 
acknowledged subject of Admiralty jurisdiction, and the great 
judges who have succeeded to the functions of the Admiraity 
have, by many important decisions, helped to solidify and sys- 
tematize the public law of the sea. 

Perhaps the most widely known of these judgments has not 


In the case of the Franconia 
invest his courts with the right 


to punish such acts as he may declare to be criminal offenses, 
when committed on the high seas, if within the three-mile limit, 
though by a foreigner against a foreigner and upon a foreign 
ship. The legislative department of Great Britain, in recogniz- 


subject by the United States. 7 
Journals of Congress, 68 (1781). Cf. 
6 Ibid. 21 (1780). 

8’ Lord Hale’s Treatise on Admir- 
alty Jurisdiction, in the Hargrave 
MSS., quoted in Commonweath v. 
Macloon, 101 Massachusetts Reports, 
1, 12. 

* Regina v. Keyn, Law Reports, 
1876, 2 Exchequer Division, 63. 
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ing this doctrine, and providing for its enforcement, however, 
thought it necessary to forbid its application in any case without 
the consent of one of the Secretaries of State.?_ With this limit- 
ation it is safe to say that the claim of jurisdiction asserted in 
the Keyn case will not be pursued by criminal proceedings 
against a foreigner, under circumstances which could give a just 
cause of complaint to the country of bis allegiance.” 

It is the good fortune of the branch of jurisprudence which it 
is our task to extend, that it grows in war no less than in peace, 
perhaps we might say, more than in peace. The rule that tnéer 
arma silent leges has but slight application to courts whose 
office it is to administer the law of nations respecting captures 
on the sea. 

The weighty words uttered a hundred years ago by Sir William 
Scott in the case of the Maria have often been criticised, but I 
believe they express a true conception of judicial duty : — 

‘+ I trust that it has not escaped my anxious recollection for 
one moment, what it is the duty of my station calls for from 
me;—namely, to consider myself as stationed here, not to 
deliver occasional and shifting opinions to serve present purposes 
of particular national interest, but to administer with indifference 
that justice which the law of nations holds out without distinction 
to independent States, some happening to be neutral and some 
to be belligerent. The seat of judicial authority is, indeed, 
locally here, in the belligerent country, according to the known 
law and practice of nations; but the law itself has no locality. 
It is the duty of the person who sits here to determine this 
question exactly as he would determine the same question if 
sitting at Stockholm ; — to assert no pretensions on the part of 
Great Britain which he would not allow to Sweden in the same 
circumstances, and to impose no duties on Sweden, as a neutral 
country, which he would not admit to belong to Great Britain in 
the same character. If, therefore, I mistake the law in this 
matter, I mistake that which I consider, and which I mean should 
be considered, as the universal law upon the question.’’ ® 


1 Act of 40 & 41 Vict. c. 73. 3 The Maria, 1 C. Robinson’s Re- 
2 See the rules as to the mer terri- ports, 340. 

toriale adopted by the Institute of Int. 

Law in 1894. 
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It has been said that the king of England sees in the two 
Houses of Parliament his equals; in the law hissuperior. Inter- 
national law, when administered in the lofty spirit of Lord 
Stowell, may make astill bolder claim. It is superior not to any 
king, but to any nation.? 

A nation may indeed disown and reject its rules, but only, if 
this be done avowedly and persistently, at the cost of becoming 
a sort of outlaw in civilized society. 

It must be frankly owned, however, that the court which seeks 
to declare and administer a universal law must sometimes make 
it for itself. It finds the authorities in conflict, and it chooses 
between them. It looks to civilized society in its largest sense 
for its guide; but simply because common acceptance and 
general usage are the main source of authority for rules of 
decision in admiralty and prize courts, their judges have been, 
from the first, compelled often to take the part of legislators in 
settling the form of maritime law. 

Nor was this true of those having admiralty jurisdiction alone. 
In whatever court title was set up under a foreign decree in rem, 
rendered in admiralty, it became necessary to ask whether that 
decree was so framed and rendered as to work a transfer, which 
by the comity of nations was entitled to respect. 

Was a ship sold as prize, by order of the courts of a neutral, 
or of a country into which she had not been brought, and after- 
wards found in a port of a different power by her original owner? 
He had the right to demand that the validity of her condemna- 
tion should be re-examined in the new forum, so far as to 
determine whether it had been obtained in accordance with the 
laws of nations.? 

So, on the other hand, if a ship captured in war were sold by 
the captor without resort to a foreign court, she could not be re- 
claimed by her original owner before any of the ordinary tribunals 
having cognizance of questions of title, because they had the right 


to pronounce that under the laws of nations no effectual transfer 
had been made.® 


‘The Ost See, 9 Moore, Privy 2 Rose v. Himely, 4 Cranch’s Re- 
Council Cases, 141; note in Cobbett’s ports, 241. 
Cases on International Law, 220. 8 Assievedo v. Cambridge, 10 
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In constitutional nonarchies the decision given in such a case 
was governed by those laws, not because that rule might have 
been prescribed by royal commission, but rather on the ground 
that no other could have been.’ The king could not of himself 
create or vary the law of the land, nor the law of the sea. That 
required the concurrence of the legislative power. He could 
only choose those who were to administer the existing law. 
Hence the judges were driven to assert that the law of nations 
was part of the unwritten, common law of the land, and (to 
justify this position) to rest it in great part on an unchanging 
and unchangeable jus naturale, which in turn it was for them to 
declare.” 

The same ground has been taken by the courts sitting under 
republican governments.® 

In absolute monarchies, the judges being the mouthpiece of 
the sovereign and their sentences subject to his overruling power, 
their function was more restrained. 

Indeed, in all countries where there is no constitutional pro- 
vision to the contrary, an appeal has been given in prize cases to 
the executive power, and their ultimate disposition been treated 
as largely a question of State policy.‘ Such an appeal, however, 
cannot in fairness be decided upon any other rules than those 
prescribed for the court of first instance, which have rarely been 
other than such as are to be found in the law of nations. When- 
ever any other course has been taken, the voice of public opinion 
sooner or later has condemned it; nor has it in its nature the force 
of a strictly judicial precedent. 

In England, the position that the law of nations is a part of 
the municipal] law was first, so far as is disclosed by the reports of 
decided cases, asserted from the bench by Lord Talbot, in 1736.° 


Modern Reports, 79; Lindo v. Rodney, 
Douglas’ Reports, 591. 

1 Key v. Pearse, Douglas’ Reports, 
584, 586; Letter of the Duke of New- 
castle to the Prussian Legation in 
1758, given in Chitty, Law of Nations, 
Appendix, 309. 

2 Blackstone’s Commentaries on 
the Laws of England, IV. 67; I. 43; 


Triquet v. Bath, 3 Burrow’s Reports, 


- 1480, 481. 


3 Henfield’s Case, Wharton’s State 
Trials, 52, 61, 62. 

4 Azuni, Maritime Law of Europe, 
II. Chap. iv. Art. 4; Rapport de M. 
Bulmerinercq: Commission des Prises 
Maritimes, Gand, 1880, 437, 449. 

5 See Triquet v. Bath, 3 Burrow’s 
Reports, 1480. 
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He found no warrant for it in the earlier institutional writers of 
his country, although many of them were civilians. One of the 
most authoritative, St. Germain, the author of ‘‘ Doctor and 
Student,’’ written early in the sixteenth century, in enumerating 
its various kinds and sources, has nothing to say of the law of 
nations, though the jus gentium, in its Roman acceptation, is 
mentioned as inferior in authority to the statutes of the realm. 
Cowell, in his ** Interpreter,’’ published a century later, is equally 
silent, and even treats the law merchant as ‘a privilege or special 
law differing from the common law.’’ ? 

In 1709 ® it is first referred to 4 inan Act of Parliament, as (on 
certain points) of force in England. Four years afterwards, 
however, when Sir Matthew Hale wrote his ‘* History of the Com- 
mon Law,’’ he ignored its existence; and so did Wood in his Insti- 
tutes, published in 1722, which repeats the statements made in 
‘Doctor and Student.’’® Sir William Blackstone, in his com- 
mentaries, which appeared some forty years later,® is the first 
English text-writer to assert that the law of nations is part of the 
law of the land; and no doubt took this position on account of 
observations made in a case’ in which he was himself of counsel, 
by Lord Mansfield, a few months before his work appeared from 
the press. Possibly, also, he was influenced by the assertion of 
the Roman lawyers that the jus gentium was part of the jus 
civile,® for it is probable that Biackstone attributed to the jus 
gentium much that more properly belonged to the jus feciale, and 
80 gave it too wide an international application .® 


The principle thus declared was received without question in 
America, and remained unshaken by the Revolution. It was 
fully applied, from the first, in the courts of the different States,” 
and in 1789 was put for the United States upon the solid ground 
of constitutional recognition. It is one of the powers expressly 


1 Diologue 1, Chap. iv., xi , xxi. 8 Cicero, de Officiis, II., Chap. xvii.; 
* Tit. Law Merchant. Dig., I., 1, de Justitia et Jure, 5, 6,9; 
Holland, Studies in International Gaius, I. i. 

Law, 193. ® See Maine’s Ancient Law, Chap. 
‘7 Anne, Chap. 12, § x., iv. 67. iii. 
5 Pp. 4, 10. 10 Respublica v. De Longchamps, 1 
1765. Dallas’ Reports, 111, 114. 
’ Triquet v. Bath, 3 Burrow’s Re- 

ports, 1480. 
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confided to Congress to define and punish offenses against the 
law of nations.!. What these offenses are it is left to that law to 
decide. The office of Congress is not to declare, but simply to 
define and prescribe the sanction.? 


The courts of the United States and also those of Mexico have . 


a peculiarly wide jurisdiction over questions of international law, 
from the fact that treaties are in those countries made by their 
Constitution part of the supreme law of the land, and to be 
enforced as such by the judges of all courts, State and national.’ 
This compels them to deal with many controversies regarded 
elsewhere as cognizable solely by the executive power. Whoever 
in these countries may suffer in person and property, by the 
infraction of a treaty, has precisely the same right to appeal for 
redress to any proper court, as if his suit rested upon an Act of 
Congress. It is obvious that this throws the construction of 
treaties into the hands of the courts.‘ 

In a spirit of comity they always seek to follow that, if any, 
which may have been already adopted by the executive and 
legislative departments,* but not if it be manifestly contrary to 
what seems to them the true intent of the instrument.® 

The meaning of a treaty almost always depends on the sense 
in which it employs terms of usage in international law. These 
terms therefore are constantly coming up for definition before 
American judges, and so far as they do the work intelligently, 
they add to the future precision of the vocabulary of the science. 

The treaty of peace between the United States and Spain, 
negotiated in 1899,’ opened with the declaration that during the 
occupation of Cuba by the United States they would ‘* assume 
and discharge the obligations that may by international law result 
from the fact of its occupation, for the protection of life and 
property.’’ What are these obligations? The court that applies 


1 Art. I., Sec. 8. 5 Foster v. Neilson, 2 Peters’ Re- 
2 United States v. Arjona, 120 ports, 253, 308. 


United States Reports, 488. 6 Castro v. De Uriarte, 16 Federal 
3 Constitution of the United States, Reporter, 93. 

Art. VI.; Constitution of Mexico, Art. 7 30 United States Statutes at Large, 

126. 1755. 


4 United States v. Rauscher, 119 
United States Reports, 407, 419. 
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the treaty must determine them; and it must do so as a pure 
question of legal construction. 

Diplomatists, in framing the engagements of nations, often act 
hastily, at a distance from books of reference, and under an 
overwhelming pressure of circumstances. It is fortunate that 
their work is left to be interpreted in the deliberate course of 
judicial procedure. Nor even if the negotiation of a treaty 
admits of delay and careful thought, is it often that no occasion 
of doubt as to its meaning can arise. 

Is it not true that rules laid down in the most solemn declara- 
tions and conventions are commonly expressed with less precision 
and certainty than those asserted by courts of justice? 

It is, for instance, one of the maxims of the Declaration of 
Paris, that ‘* Blockades, in order to be binding, must be effective, 
that is to say, maintained by a force sufficient really to prevent 
access to the coast of the enemy.’’ But has any power ever 
seriously contended that these words mean what they literally 
declare? The question is not whether access is really prevented, 
but whether it is made really dangerous. Hence it has’ recently 
been adjudged that a single cruiser with modern guns of long 
range may be sufficient to blockade a port, notwithstanding the 
former practice of stationing a squadrop of two or more?! 

Another maxim of this declaration is that neutral goods, with 
the exception of contraband of war, are not liable to capture 
under the enemy’s flag. But what if they are in fact captured, 
and in the course of capture injured or destroyed? The failure 
to provide for this event soon occasioned a suit in the Prize 
Courts of this country, by the neutral owners of goods seized on a 
German ship during the Franco-Prussian war, and destroyed with 
the vessel as an act of war; the decision being that restitution 
was only demandable as respects the goods existing ix specie, or 
their proceeds, if sold.? 

The will of the late Duke of Brunswick called upon the French 
courts, a few years since, to expound certain clauses in the treaty 
of 1869 with Switzerland, which were found obscure. It was 
provided in one article that in ‘‘ contestations en matiére mobi- 


1 The Olinde Rodrigues, 174 United 2 Calvo, Le Droit Int., 3 3033. 
States Reports, 510. 
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liére et personelle’’ between subjects of the two powers the 
rule of actor forum rei sequitur should prevail; in another, that 
‘‘en matiére réelle ou immobiliére,’’ suits should be brought 
where the property lay. Was the term contestation personelle to 
be understood as meaning those only purely personal, or did it 
cover suits to determine a succession to immovables, depending 
on the validity of a will? Despite the exceptions of the city of 
Geneva, as universal legatee, the jurisdiction of this country, 
where the duke left large landed possessions, was-maintained ; as 
justified both by the true construction of the treaty itself, and 
by force of the statute law of France (Code of Civil Procedure, 
Art. 59).! 

The latter of these grounds brings into view one general re- 
straint upon the authority of the judge, which is of the first 
importance, when he is called upon to pass upon treaty obliga- 
tions, 

Wherever a treaty is not a law, it is inferior to the law, that is 
to the municipal law of the contracting powers. 

It has sometimes been asserted that in those countries, such 
for instance as France and Germany, in which treaties or treaties 
of a certain kind must be ratified by the legislative authority, 
such a ratification gives them the force of law. This position 
seems to me hardly tenable. The legislature in such a proceed- 
ing acts as a Council of State, rather than as a representative of 
the people or of other constituencies, and really discharges an 
executive function. 

Such I understand to be the view of the courts of this coun- 
try.? 

A treaty, then, if it be no more than a contract, must yield to 
any municipal law with which it is in conflict. It must be dis- 
regarded or set aside by the authority to which it may be con- 
fided to determine what the law is, and to apply it in controverted 
cases. Sir Robert Phillimore, as a judge of the English Admir- 
alty Court, therefore did not hesitate to rule that no British 


1 See the full statement and discus- 2 See the case of the La Construc- 
sion of this case in the Renue critique tion, Limited, cited and commented 
de Législation et de Jurisprudence, upon in Barclay’s Companies in 
XXIV. 82. France, 20, 85. 
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treaty could relieve foreigners from the operation of laws which 
by the British Constitution were to affect all alike.’ 

Even in the United States and Mexico, it may be assumed that 
a treaty contrary to the Constitution would be disregarded by 
the courts, and it is certain that a statute passed after a treaty 
would be superior to it.? 

Nor are courts confined to a comparison of treaties with the 
municipal law. They must often look to find their true meaning 
to the law of the world, that law which the contracting powers 
designed to affirm, to extend, or to restrict. 

A wide view must be taken upon any question of construction 
arising upon a treaty between nations. Such papers must be 
read in the light of the purposes they were designed to promote. 
They are commonly negotiated to provide for what the general 
law of nations does not sufficiently secure. This general law 
must therefore be inspected and ascertained, in order to deter- 
mine for what, outside of it, the contracting powers have 
mutually stipulated. 


Is it a question of extradition? The court may find it neces- 


sary to inquire whether there could be extradition without a 
treaty 


Is it a question of alien ownership in real estate, claimed 


under a treaty which overrides some local statute? The con- 
formity of this statute to the law of nations must be examined.‘ 

Is the treaty one of cession? What is ceded may depend on 
what international law gave power to cede.° 

Nor does the power of the American court stop here. It con- 
siders an award of arbitrators appointed under a treaty as carry- 
ing an obligation equal to that imposed by the treaty itself, and 
equally capable of legal enforcement by judicial process. If 
the stipulation be that the award is to be accepted as final, then 


1 The Parlement Belge, Law Re-_ in the Revue de Droit Int. Public, 1895, 


ports, 4 Probate Division, 129, 154 (re- 
versed, but not on this point); s.c. 
5P.D. 197, 204. Cf. Hall, Treatise 
on International Law, 199; Reg. v. 
Keyn, Law Reports, 2 Exchequer Di- 
vision, 160. 

* See Professor Despagnet’s paper 

VOL. XXXKV. 


II., 184. 

8 United States v. Rauscher, 119 
United States Reports, 407. 

4 Hauenstein v. Lynham, 100 United 
States Reports, 483, 484. 

5 Michel v. United States, 9 Peters’ 
Reports, 711, 733. 
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the courts may uphold it as such, even if the executive depart- 
ment. should object.! 
It need not be observed what astrength this doctrine has lent, 


in America, to the proceedings of the tribunal to be organized - 


under the Conventions of the Hague. Should the United States 
become a party to any controversy before it, its decision will 
have for them and in their courts the force of an Act of Con- 
gress, and, so far as it settles private rights, suitors can invoke 
its aid under every sanction which law can supply. 

Hubner, Sainte Croix, Galliani, and Azuni contended for a 
single permanent Prize Court for the world, to sit in some free 
city, with judges drawn from every nation in Europe. Their ideal 
seems ready to be crowned by even‘a broader realization, and for 
one country at least a mode of enforcing judgment seems to exist. 

I have thus far spoken more particularly of judicial declara- 
tion and enforcement of international law as affecting rights of 
property. It has received hardly less important accessions 
from the decisions of courts in cases involving questions of 
personal liberty. 

Can one State refuse to permit citizens of another to take 
up their residence within its limits, or, after admitting them, 
can it expel them against their will? 

The extension of commercial intercourse in recent years, 
between the eastern and the western nations, and the general 
acknowledgment of the inherent right of voluntary expatriation 
have given new point to thisinquiry. Publicists have differed in 
their views as to the controlling principles of law ; governments 
have differed in theirs as to the policy which it might be expedient 
to pursue. The courts have been appealed to in actions against 
executive officers for preventing a landing; or upon writs of 
habeas corpus in favor of aliens held in legal custody for pur- 
poses of deportation; and they have affirmed the right of the 
legislative or political departments to exclude whom they will; 

considering such action contrary to no rule of international law, 
whether it may or may not be regarded as an infringement of 
international comity .? 


1 The La Ninfa,75 Federal Reporter, 2 Musgrove v. Chun Teeong Foy, l. 
513. R. Appeal Cases, 1891, 272; Fong Yue 
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And here let me say that the comity of nations differs, it seems 
tome, fundamentally from the law of nations. It has little value 
for the individual ; none as an absolute test of individual right. 
It is something as to which each nation, speaking through its 
courts, is a law unto itself. 

‘* What is termed the comity of nations,’’ it has been said by 
one of the American courts of last resort, ‘is the formal ex- 
pression and ultimate result of that mutual respect accorded 
throughout the civilized world by the representatives of each sov- 
ereign power to those of every other, in considering the effects 
of their official acts. Its source is a sentiment of reciprocal 
regard, founded on identity of position and similarity of institu- 
tions.’’ ? 

I shall not detain you by remarking on what courts, in all 
countries alike, have done towards shaping private international 
law. That lies wholly in their peculiar field, and it is under their 
hands that it has gradually gained form and precision. 

It is not to be regretted that there is less of unanimity and 
certainty in judicial decision, in relation to public than in rela- 
tion to private international law. The scheme of judicial inter- 
vention would else be unworkable. 

No government can conduct its foreign affairs with confidence 
and dignity, if any important points are involved as to which 
the executive and the judiciary are not at one. Hence the 
courts have been careful to keep themselves informed of such 
transactions at the foreign office as may affect the subjects of 
pending litigation ; in so doing they have made free use of the 
doctrine of judicial notice. 

The judicial tribunals of every country not only know what 
all men know; but when the dealings of their government with 
foreign nations are such as to give or withdraw a private right, 
may inquire for themselves what these dealings were, and take 
their information, not in the shape of evidence from the parties, 
but from public documents and even special communications 


Ting »v. United States, 149 United Trust Co. ». Dodd, Mead & Co., 178 

States Reports, 698. United States Reports, 624, 629, 635. 
1 Oakey v. Bennett, 11 Howard’s 2 Fisher, Brown & Co. v. Fielding, 

United States Reports, 33, 34; Security 67 Connecticut Reports, 91, 108. 
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made particularly tothem by the proper officer.!. Public law may 
thus be, in a measure, shaped by public policy. But, in the 
long run, it will be by the public policy of no one nation. 

There is a serious objection to judge-made law in general, 
which has much less of force when that lawis of an international 
description. Statutes are easily and often repealed. The com- 
position of the legislature changes frequently. The best laws, it 
has been said, are those which abrogate some former law, and remit 
things to their natural course and level. But the court which 
makes a precedent is apt to cling to it, and courts have a certain 
permanence of corporate identity and existence. The precedent 
was established not as a rule of policy, but of right. To decline 
to follow it is aconfession of error. Such a eonfession comes 
more readily when it is called for by the public opinion, not of 
one country as to a question of domestic concern, but of all 
countries as to a matter of concern to the world at large. As 
soon as it is evident that any doctrine which has been judicially 
asserted as to a point of that nature fails to receive a general 
consensus of approval, the court which put it forward will sel- 
dom decline to qualify or retract the position. An easy way 
is thus open for retracing any ill-considered step. 

The Admiralty Court in England, in the seventeenth century, 
issued executions against the body on foreign judgments, at the 
request of the foreign tribunal, and it was upheld by the courts 
of common law as warranted by that and by the law of nations. 
Here not only was the determination of the foreign court held 
conclusive, but a proper foundation for the immediate issue of 
domestic process.?, Such was not the opinion of the world. 
The doctrine was weighed by publicists and found wanting: The 
English courts soon saw that they had gone too far, and in the 
next century the rule which they had thus sought to import into 
private international law was quietly dropped, by the same 
authority by which it had been introduced.® 

Incidents like these show, no doubt, that judgments of prize 


1 Taylor v. Barclay, 2 Simons’ Re- 2 Molloy, de Jure maritimo et navali, 
ports, 213,220; Jones v. United States, 476. 

13, United States Reports, 202, 216. 3 Sinclair v. Fraser, 20 How. St. 
Tr. 468, 
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courts may sometimes come from men not well-informed as to 
the principle with which they have been called on to deal, nor 
can we forget that judicial tribunals can never be absolutely 
uninfluenced by the pressure of surrounding public sentiment. 
It is true also that the judges of no country can be, or perhaps 
should be, wholly free from a desire to support the policy of the 
executive department. 

To such causes, an application of the doctrine of ‘the con- 
tinuous voyage ’’ by the courts of the United States during the 
Civil War,? which has found small favor in England, has been 
attributed by a writer of authority.? Perhaps, however, this 
particular criticism is sufficiently answered by the similar rul- 
ings which have been made by the prize courts of France and 
Italy,? and the declaration put forth by the Institute of Inter- 
national Law in 1896. 

But there is a more serious element of weakness in prize de- 
cisions, which has detracted much from their force as compared 
with those rendered by other tribunals upon subjects less inti- 
mately connected with the incidents of war.‘ It lies in the fact 
that their work is done mainly flagrante bello, and often in the 
absence of the party most vitally concerned. This is the owner 
of the libeled property, who not infrequently is an alien enemy. 
If such be his national character, it has been the general practice 
of prize courts to refuse him a hearing.® 

An important step towards a change in this mode of procedure 
was made by the Supreme Court of the United States in 1870. 
They held that, under an Act of Congress providing for the con- 
fiscation of property of those holding office under the so-called 
Confederate States, by proceedings in rem conforming as nearly 


1 The Bermuda, 3 Wallace’s Re- 
ports, 514. 

2 Hall, International Law, 695, 
§ 247, and note. 

5 See the cases of the Vrow Houwina, 
and the Doelwijk, cited in Professor 
T. 8. Woolsey’s paper on Neutral 
Rights and Contraband of War, in 
The Outlook, LXIV. 167, and fully 
Teported by Signor Fedozzi in the 
Revue de Droit Int. XXIX. 55; also 


Professor Westlake’s Introduction 
to Takahashi’s Cases on International 
Law, Pp. xvii. 

4 See the remarks of Lorimer, 
Institutes of the Law of Nations, II. 
297. 

5 The Falcon, 6 Robinson’s Reports, 
199 (1805); Halleck, International 
Law, II., Chap. 82, § 27; Wheaton, 
International Law, Dana’s edition, 
480-483, n. 
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as might be to those in Admiralty, the owner, although an 
enemy in arms, was entitled to appear by attorney and make 
defense. That his title might be assailed in court, it was said, 
necessarily implied that he might defend it there.? 

It must be owned that this decision paid no great deference to 
English precedents in prize cases, and relied on some in the 
common law and cquiiy courts which hardly support it.? 

Is there not, however, much to recommend its general accept 
ance? Such a step would be one in the same‘ direction with 
many that have been taken in recent times in furtherance of the 
humanities of civilization. The employment of counsel — of 
those who are themselves officers of the court, charged with the 
function of defending even the guiltiest offender against the 
justice and the sovereignty of the State —is a kind of inter- 
course between subjects of belligerent powers which, if it has 
been technically forbidden by a maxim of international law 
framed with a different intent, can hardly imperil any true 
national interest, and is demanded by a rule, not technical but 


fundamental, Audi alteram partem. 

The power of the courts to declare, and so, from time to time, 
to expand, if not to reduce, the law of nations, has rarely been 
abused. To exercise it wisely and effectually requires a learn- 
ing, a knowledge of history, a familiarity with current events, a 
strength of reasoning, a freedom from local prepossessions and 


partialities, which few possess. Hence most judges, in matters 
of international law, have been content to repeat the language 
of others. They have either followed the greatest of their 
predecessors on the bench, or relied upon unofiicial statements 
and opinions of jurists of established reputation. 

No method could have beer better adapted to the orderly and 
systematic development of this branch of law. It removed any 


1 McVeigh v. United States, 11 Wal- sustain a claimina prize court. His 


lace’s Reports, 259,267; United States 
». 1756 Shares, 5 Blatchford’s Reports, 
2381, 237. 

2 Albrecht v. Sussmann, 2 Vesey and 
Beames’ Reports, 326. An opinion of 
Judge Story has sometimes been cited 
as deciding that an alien enemy cannot 


ruling was simply that as the onus 
probandi in prize causes rests on the 
claimant, no title could be set up 
under a contract of sale made pend- 
ing the war with an enemy, and there- 
fore void. The Emulous, 1 Gallison’s 
Reports (1813), 563, 571. 
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occasion for hasty legislation. It proceeded by analogy to new 
applications of fundamental principles, but it proceeded with a 
caution necessarily involved in taking steps in any one country 
which, unless followed in others, must result in confusion and 
error. It elevated the law of nations above the jus civile, the 
law peculiar to any particular nation. It led English judges to 
assert that, at least in prize cases, it was not to be varied even 
by the omnipotence of Parliament, to the prejudice of rights 
gained under it by the humblest subject of a foreign power.? 
It has frequently led to a judicial construction of executive 
orders, affecting the subjects of other governments, which nar- 
rowed their field of operation and practically nullified them, be- 
cause it was assumed by the court that they could not have been 
intended to violate what it held to be international obligations. 

An instructive instance of this judicial enlargement of interna- 
tional law is furnished by a recent decision of the Supreme Court 
of the United States. 

Early in the century it had been declared from that bench, by 
Chief Justice Marshall, that the modern usage of nations, as 
affecting the law of nations, constituted of itself no rule for the 
guidance of courts. It could not act directly upon the thing 
itself by its own force, but only as it might be adopted by the 
sovereign power. As regarded the case in hand, the sovereign 
power of the United States was to be regarded as vested in Con- 
gress, and their course would be determined — and properly — 
by questions of policy. The controversy before the court was 
over enemy’s goods seized and condemned without any legisla- 
tive authority. It was contended in behalf of the government, 
that the Executive had had it seized and appropriated rightfully 
under the laws of war, as established by modern usage. The 
court dismissed the libel, because it could ‘* pursue only the law 
as it is written,’’ and there was no written law to authorize such 
confiscation. 

The Chief Justice treated the ancient and original law of 
nations as the ultimate source of authority. By that, he declared, 


1 See the Fladoyen, 1 Rob. Adm. 2 Holland’s Studies in International 
Reports, 185; the Maria, ib. 340. Law, 124; Heathfield v. Chilton, 4 
Burrow’s Reports, 2016. 
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~ the mere existence of war did not authorize the confiscation by 
judicial proceedings of an enemy’s goods found on land, and 
modern usage could not, of itself, give the courts of belligerent 
powers a wider authority.? 

It is to be observed in regard to the opinion thus delivered, 
that the course of reasoning was probably influenced by a tradi- 
tional sense of the power of the American Congress over foreign 
relations. It had such power under the original organization of 
the government of the United States, and exercised it in adjudi- 
cating upon prize cases.? 

During the present year a somewhat similar question came up 
in the same court. 

In the war between the United States and Spain, a Spanish 
fishing-smack, taken while making for a blockaded port, was 
condemned as prize by a Court of Admiralty in Florida. By 


the primitive usages of nations such vessels were as liable to 
capture and confiscation as any others which might fly an enemy’s 
flag. Sentiments of humanity produced what Merlin described 
as a sort of tacit convention between all nations of Europe for 


their exemption.’ Lord Stowell, in the English Court of Admir- 
alty, in a case arising in 1798, regarded this as ‘* a rule of com- 
ity only, and not of legal decision.’” The Supreme Court of the 
United States, on appeal in the case to which I now allude, held 
that what might have been a matter of comity at the close of the 
last century had, by the close of this, ripened into a settled rule 
of international law; that this was shown by the works of mod- 
ern publicists, which were to the courts trustworthy evidence of 
what the law is; and that prize courts were bound to take 
judicial notice of it, as a part of the law of the United States, 
and give it full effect, in the absence of any treaty or other 
public act of their own government to the contrary.‘ 

If judicial extensions of international law, made in such ways 


1 Brown v. United States, 8 Cranch’s 
Reports, 110. See the Johanna Emi- 
lie, 29 English Law and Equity Re- 
ports, 562, in which Dr. Lushington, 
Judge of the High Court of Admiralty, 
expressed a different opinion. 

2 Journals of Congress, V. 86-90; 


Penhallow v. Doane, 3 Dallas Reports, 
46, 82, 85. 

8 Répertoire de Jurisprudence, Prise 
Maritime, Ill. 1, 3. 

4 The Paquete Habana, October 
Term, 1899, 175 United States Reports, 
677. 
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as this, be compared with those which have been attempted from 
time to time by the political departments of government, I think 
it will be found that they have proved more durable. They 
command public confidence more fully. They have less the taint 
of selfishness; the color of occasion. 

Attempts have often been made by neutral powers to formu- 
late and proclaim during war, as maxims of international law, 
such rules as would best promote the interests of their own sub- 
jects. The armed neutrality of 1780 may be taken as an 
imposing instance of this. The Russian declaration of that year, 
limiting articles of contraband to munitions of war and sulphur, 
received the adhesion of ten powers within the next two years.’ 
But was it ever seriously taken as anything but a temporary 
expedient to subserve particular ends under particular circum- 
stances ? 

Nor can international law be said to have derived any even 
and acknowledged growth from the awards of special arbitral 
tribunals. Take that which is perhaps of the first importance, 
made under the Treaty of Washington of 1870. The principle 
asserted by the majority of the arbitrators, that it is a violation 
of international duty for a neutral not to prevent her subjects 
from fitting out and dispatching to a belligerent port, as a matter 
of mercantile profit, vessels suitable for men-of-war, has certainly 
failed to command universal approval.? 

The growing solidarity of the world, bound together as it is 
by ocean cables across every sea, which outstrip the hours, and 
now accepting in the main similar principles of social govern- 
ment, demands more certainty in the definition of international 
obligations. 

The doings of the Hague Conference are a response to this 
sentiment, the more impressive because that conference was 
called by a power that till in recent times seemed to have little 
in her institutions that was common to the rest of Europe. The 
proposition of such a court as that which is to have its seat at 
the Hague would have seemed visionary, had not the family of 
nations taken on a new character, as such, during the nineteenth 


1 Hall, International Law, 673, 2 Cobbett’s Cases on International 
§ 238, Law, 258, 288. 


234 35 AMERICAN LAW REVIEW. 


century. It had come to recognize certain standards of inter. 
national morality. It had come, particularly, to respect the force 
of judicial decision pronounced by the tribunals of any one of 
this great family, but affecting the interests of the subjects of 
another. It had come even to respect it, although the interests 
affected might be those of a foreign power itself. 

In one conspicuous instance such a determination of sover- 
eign rights had been asked for by one nation at the hands of 
another --- that is, of the courts of another. . 

I refer, of course, to what was done by Great Britain a few 
years since, in relation to the controversy between her and the 
United States, as to their territorial jurisdiction over Behring’s 
sea. She contended that this extended only three miles from 
the shore of Alaska. The President of the United States main- 
tained that it ran to the middle of Behring’s straits, and from 
the meridian of 172° to that of 193° west longitude. Pending a 
diplomatic controversy over this question between the two 
powers, an American revenue cruiser seized a Canadian vessel 
engaged in seal-fishing nearly sixty miles from the*Alaskan 
coast. She was libeled by the United States in the Alaskan 
Court of Admiralty, under the statute against fishing for seals in 
waters subject to their jurisdiction, and a decree of condemna- 
tion was passed. 

Here was what might have been even a casus belli. The 
seizure was wrongful if, as Great Britain asserted, the United 
States had no jurisdiction beyond the three-mile line. But the 
spirit of modern civilization makes for peace. It puts right above 
might. It is more confident that a controversy will be justly 
settled by a judicial trial than by a military contest. 

The Attorney-General of Canada filed a ‘* suggestion ’’ in the 
Supreme Court of the United States that a writ of prohibition 
should issue against the enforcement of the decree of confisca- 
tion, stating that he did so, ‘* with the knowledge and approval 
of the Imperial Government of Great Britain, and that he would 
be represented by counsel employed by its Minister resident at 
Washington.’’! This action was taken in aid of an application 
couched in similar terms, which was presented by the owner of 


1 In re Cooper, 1388 United States Reports, 404, 412. 
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the vessel. The Attorney-General and Solicitor-General of the 
United States appeared in defense. The court issued a pre- 
liminary rule to show cause; but finally refused the writ on the 
technical ground that the record did not show that the seizure 
was made outside of the three-mile line. It was observed in the 
opinion’ that a prohibition could not issue upon the request of 
the British government unless the owner of the vessel had made 
out a case of an infringement of his rights of ownership, as the 
court had no jurisdiction to pass on abstract political questions. 
Had, however, the real question of boundary been presented on 
the record and made the subject of adjudication, it cannot be 
doubted that both governments would have acquiesced in the 
result — that of Great Britain because it had invited the judg- 
ment, and that of the United States because it had been pro- 
nounced by the highest judicial authority in the land, acting 
under a Constitution which it was its prerogative to interpret and 
apply. 

This case is the more remarkable because no countries have 
been more sedulous to maintain the immunity of foreign sover- 
eigns from suit than England and the United States. It was 
early held by the American courts to protect a foreign ship of 
war from a libel founded on the jus postliminii, however irreg- 
ular the preceeding under which it might have been taken from 
the original owner.’ This was also, notwithstanding the opinion 
of Bynkershoek to the contrary, soon afterwards declared by the 
French courts to belong equally to anything that might be due 
from domestic debtors, if attached by proceedings in the nature 
of a foreign attachment.’ Recently it has served to protect the 
Sultan of Johore from an action in England for a breach of 
promise of marriage, which the plaintiff asserted that he had made 
to her while living éncognito in that country under the name of 
Albert Baker.‘ 


1 In re Cooper, 143 United States * Mighell v. Sultan of Johore, Law 


Reports, 472, 503, 513. Reports, 1894, 1 Q. B. Division, 149. 
*The Exchange v. McFaddon, 7 Cf. Calvo, Droit Int., §§ 1469, 1476; 
Cranch’s Reports, 116. ’ and the paper by Professor Audinet 


* Journal du Palais, XIX. 22. 8. on the case of the succession of the 
P. De Haber v. Queen of Portugal, L. Duke of Brunswick in the Revue de 
J., Vol. xx. 488, Droit Int. Public, 1895, II. 385. 
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On one allied point the law cannot yet be said to be definitely 
settled. This is the limit of the right of defense when the 
foreign sovereign is the actor. May not only an answer, but a 
counter-claim be put in, and thus that same full justice be done 
to both parties to the controversy, to attain which is the object 
and rule of the ordinary action?! 

It was said not many years ago, bya distinguished jurist, that 
‘*there is no place for the refinements of courts in the rough 
jurisprudence of nations.’’? 

For the refinements of form, of ee of procedure — 
No! But for all those higher refinements, which in a large way 
soften and ennoble the administration of human justice, there is 
increasing room, and always must be. There can be no substan- 
tial difference between the manner in which a court deals with 
questions of international and of municipal law. International 
law, in every civilized State, is municipal law. As such, it has in 
each its sanction. The judgment that may be rendered would 
be no judgment, could it not be enforced as between the parties 
to the litigation, or as against the res which is the subject of 
controversy. 

Between the executive authorities of treaty powers their en- 
gagements may rest simply on public faith. But so far as their 
process runs, to the extent that courts administer the law of na- 
tions, it has its sanction; and every adjudication of this nature 
tends to confirm a public sentiment by which it is regarded as of 
binding authority between men and governments alike. 

No court indeed can extend its hand to compel a foreign 
nation to obey its judgments; but its moral force in declaring 
what is right and just — what is established by common consent 
of mankind as the true rule of international conduct — this is far 
weightier than anything attaching to the utterances of kings or 
parliaments. A court is an arbiter before which contending 
parties state their claims upon an equal footing — erected for 
this end, because all men agree that thus can justice be best 


1 South African Republic v. La 2 Hall, Treatise on International 
Compagnie Franco-Belge, etc., Law Law, 2d ed. 310, note. 
Reports, 1897, 2 Chancery Division, 
487; 1898, 1 Chancery Division, 190. 
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secured. What speaks for justice speaks with a voice which no 
nation, however powerful, can afford to disregard. It is, as one 
of our associates has finely said, ‘‘ ]’expression souveraine du 
principe du bien codrdonné avec les exigences de I’utilité indi- 
yiduelle ou collective.’’ 

The power which should go before an international tribunal, 
and then decline to respect the decree which it had invoked, 
based upon the jurisprudence of the world, would forfeit the 
good opinion of mankind. 

And hardly less endurable is now the state of that nation which 
has avowedly violated any rule of international law which is 
generally held to have been established by judicial decision. It 
goes against the moral sense of civilization. 

Its punishment is none the less severe because it is simply the 
natural, unwritten consequence of its acts. Nations live long: 
they may suffer Jong. Men may escape remorse for earth, at 
least, by suicide; after earth, it may be, by pardon. But no 
divine mercy awaits the nation that has proved itself unworthy ; 
and its perpetuity of existence keeps it for ever at the bar of 


public opinion. History is the judge, and it is the history of the 
world of which the greatest power forms so small a part. The 


record of conviction is not hastily made up, but, once registered, 
it can never be effaced. 


1 Corsi, De l’Existence d’une Sanction Positive dans le Droit International, 
23, Pisa, 1900. 
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UNRECORDED TRANSFERS OF CORPORATE SHARES. 


Five years ago this month there appeared an article in the 
REvIeEw ' by a contributor who endeavored to show as a general 
statement of law in this country that an unrecorded transfer of 
stock is invalid as against an attachment by a creditor of the 
assignor of the certificate in whose name the stock still remained 
standing upon the books of the corporation. He acknowledged 
that the text-writers were strongly opposed to this contention, 
for without exception they claimed that in reason and by weight 
of authority an unrecorded transfer of a certificate is valid as 
against such attachment; but he claimed that the text-writers 
were mistaken as to the correct theory of the law on this subject, 
and mistaken, too, as to the number and weight of the decisions 
supporting their view of the law; for after an extensive examina- 
tion of the decisions of every State in the Union, he found that 
their view of the law had the support of the decisions of only 

- eight States: namely, New York, Louisiana, Kentucky, Min- 
nesota, Mississippi, New Jersey, Pennsyivania and Texas; while 
in sixteen States the opposite view prevailed, and in the remain- 
ing States the law was not settled by the courts and remained 
uncertain. 

The conclusions drawn in the article referred to are certainly 
not a correct statement of the law as it exists to-day, and was 
incorrect at the time it was made, in large part for the reason 
that the contributor did not take into account the statutes that 
had then been passed in several States, changing the law on this 
subject as it had been declared in those States by early 
decisions. 

The present writer has had occasion to investigate the law a8 
established at the present time both by statutes and decisions in 
regard to unrecorded transfers of stock, and he finds that there 
have been important changes within the last few years; and he 
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proposes to state the law of each State as briefly as possible, with 
references to the statutes and recent decisions. He does this 
because of the practical importance of the subject which was 
well stated by the writer of the former article above referred to, 
when he said : — 

‘¢The transfer of corporate stock has been a fruitful source 
of litigation, and has resulted in placing a great many con- 
flicting decisions upon the lists of reported cases; and per- 
haps no question arising out of stock transfers has been more 
frequently and variously decided than that of transfer of title on 
the books of the corporation. This confliction is due to a dif- 
ference in the construction of statutes and transfer rules by 
different courts, and the various theories advanced as to the pre- 
cise point of time in a transfer when the title passes from one 
person to another.’’ 

AvaBaMa. — When, by the charter, articles of association, or 
by-laws and regulations of a private corporation, the transfer of 
the stock is required to be made upon the book or books of such 
corporation, no transfer of stocks shall be valid as against 
bona fide creditors or subsequent purchasers without notice, 
except from the time that such transfer shall have been registered 
or made upon the book or books of such corporation. The 
statute makes unregistered transfers void as against bona fide 
creditors and purchasers without notice.? 

Arizona. — Transfers of stock shall not be valid, except as 
between the parties thereto, until the same are regularly entered 
upon the books of the company.’ 

ArKANsAS, — Stock shall be deemed personal property, and 
shall be transferred only on the books of the corporation, in 
such form as the directors shall prescribe. This statute has 
not been passed upon by the Supreme Court of the State, but 
was interpreted by the Circuit Court of Appeals of the United 


1 Code 1896, §§ 1262, 1263. notice of an unregistered transfer is 
2 Planters’ & Merchants’ Mut. Ins. binding and protects the transferee. 
Co. v. Selma Sav. Bank, 63 Ala. 585; Birmingham Trust & Sav. Co. ». Louis- 
Duke v. Cahawba Co. Nav. Co., 10 iana Nat. Bank, 99 Ala. 379; 13 So. 
Ala. 82; 44 Am. Dec. 472; Abels v. Rep. 112. 
Planters’ & Merchants’ Ins. Co., 92 5 R. S. 1887, § 242. 
Ala. 382; 9 So. Rep. 423. Actual 4 Dig. of Stats. 1894, § 1842. 
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States in a recent decision, in which it was held that where g 
stockholder in a corporation has pledged his stock as collateral 
security, by an indorsement and delivery of his certificate, a 
creditor, by the levy of an attachment and execution, can only 
reach the interest of the pledgor therein, and is not aided, except 
in favor of purchasers at a sale under execution who purchase 
for value and without notice, by a statute providing that stock 
shall be transferred only on the books of the company. 
CauirorniA. — A transfer of stock is not valid except between 
the parties thereto, until the same is entered upon the books of 
the corporation.?, The courts construing this provision have 
held that although stock may be attached as the property of the 
registered owner, after the certificate has been pledged by him, 
yet if the purchaser at the execution sale buys with notice of the 
prior hypothecation, he acquires no rights as against the pledgee.’ 
Cotoravo. —No transfer of stock shall be valid for any pur- 
pose whatever, except to render the person to whom it shall be 
transferred liable for the debts of the company, unless it shall 
have been entered upon the book of the corporation within sixty 
days from the date of such transfer.‘ 
This statute takes from the owner of stock the right to trans- 
fer it in accordance with the known rules of the common law.’ 
Connecticut. — Shares of stock may be pledged by executing 
and delivering a power of attorney for its transfer, with the cer- 
tificate of stock therein mentioned, to the party to whom the 
pledge is made; but no such pledge, unless consummated by an 
actual transfer of the stock to the name of such party, shall be 
effectual to hold such stock against any person but the pledgor, 
until a copy of said power of attorney shall be filed with the 
cashier, treasurer or secretary of said corporation.® 


1 Masury v. Arkansas Nat. Bank, 
98 Fed. Rep. 603; 35 C. C. A. 476. 

2 Civil Code, § 324. 

8 Weston v. Bear River Auburn 
Water Mining Co., 5 Cal. 186; 6 Cal. 
425;63 Am. Dec. 117; Strout v. Natoma 
Water and Mining Co., 9 Cal. 78; 
Spreckels v. Nevada Bank, 113 Cal. 
272, 276; 45 Pac. Rep. 329. 


4 Mills Annot. Stat. 1896, S. 508; 
Session Laws, 1893, c. 49. 

5 Conway v. John, 14 Colo. 30, 23 
Pac. Rep. 170; Supply Ditch Co. ». 
Elliott, 10 Colo. 327; 15 Pac. Rep. 691. 

6 Pub. Acts, 1889, c. 50; G. S. 1888, 
§ 1924. See First Nat. Bank v. Hart- 
ford Life & Annuity Ins. Co., 45 
Conn. 22. 
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DeLawarRE. — Shares of stock shall be transferable on the 
books of the company in the manner provided by the by-laws ; 
and whenever a transfer of shares shall be made for collateral 
security, and not absolutely, the same shall be so expressed in 
the entry of the said transfer.! 

District oF CotumBIA. — No transfer of stock shall be valid 
for any purpose whatsoever, except to render the person to 
whom it shall be transferred liable for the debts of the company, 
until it shall have been entered in the company’s book.? 

Fioripa. — The stock of every corporation shall be transfer- 
able in the manner prescribed in the by-laws or regulations of 
the company .® 

Groreia. — Except as against the claims of the corporation, a 
transfer of stock does not require a transfer on the books of the 
company.‘ 

Hawau.— No transfer shall be valid, except between the 
parties thereto, until new certificates shall have been obtained, 
or the transfer shall have been recorded on the books of the 
corporation.® 

Ipauo. — Shares of stock may be transferred by indorsement 
and delivery of the certificate; but such transfer is not valid, 
except between the parties thereto, until the same is so entered 
upon the books of the corporation.® 

Ituinois. —A pledge of a certificate of stock indorsed in 
blank and delivered is valid as between the parties and as against 
third persons having actual or constructive notice of the trans- 
action, although the transfer of the title to the pledgee is not 
made on the books of the corporation.’ 

Inp1ana.— Although the statutes do not expressly declare 
that transfers of shares of stock shall be invalid except as be- 
tween the parties unless recorded in the books of the company, 


1 21 Laws (1899), c. 273, § 16. See 4 Code, 1895, § 1855; Southwestern 
Colbert v. Sutton, 5 Del. Ch. 294; Wil- R. Co. v. Thomson, 40 Ga. 408, 411. 
Mington & Phila. Turnpike Co. v. 5 City Laws, 1897, § 2016. 

Bush, 1 Har, 44. 6 R. 8. 1887, § 2611. 

*R. S. 1875, p. 70, § 581; Comp. ™ Rice v. Gilbert, 173 Ill. 348; affirm- 
Stats. 1889, c. 15, § 65. ing 72 Ill. App. 649. 

1892, §§ 2130, 2131; State v. 

Suwanee Co., 21 Fla. 1. 
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it is held that a delivery of bank stock, by a mere delivery of 
the certificates of stock in pledge, is insufficient to constitute an 
effectual assignment of the stock, but that it must be transferred 
upon the books of the company. 

Towa. —A transfer of shares is not valid except as between 
the parties thereto, until regularly entered on the books of the 
company. 

When any shares of stock shall be transferred as collateral 
security, the holder may notify in writing the secretary of the 
corporation, and from the time of such notice, said stock go 
transferred and noticed as aforesaid shall be considered in law 
as transferred on the books of the corporation which issued said 
stock, without any actual transfer on the books of such corpora- 
tion of such stock.? 

Kansas. — The stock of any corporation created under the 
general corporation law is deemed personal estate, and is trans- 
ferable only on the books of the corporation.® 

Kentucky. —A transfer of stock is valid, not only between 
the parties, but as against creditors, although not entered upon 
the books of the company ; the provision of the statute requir- 
ing the transfer to be made on the books of the company being 
for the protection of the corporation and purchasers, and not 
creditors.‘ 

Louisiana. — The legal title to stocks in corporations whose 
charters provide that transfers shall not be valid and effectual 
until registered upon the books of the corporation, does not 
pass until such requirement is complied with ; but the equitable 
title passes without such registration.’ But a sale or pledge of 
the stock of an incorporated company is complete, even as to 
third persons, by the delivery to the vendee or pledgee of the 


1 State v. First Nat. Bank, 89 Ind. American Wire Nail Co. v. Bayless, 9 

802; Coleman v. Spencer, 5 Blackf. Ky. 94; 15 S. W. Rep. 10. And see 

197, Bank v. McNeil, 10 Bush, 54; Kenton 
2 Code, 1897, § 1626. Ins. Co. v. Bowman, 84 Ky. 430; 15. 
$1G. S. 1897, c. 66, § 22; Topeka W. Rep. 717; Kentucky Nat. Bank » 

Manufac, Co. v. Hale, 89 Kan. 23; 17 Avery, 30 Am. Law Rev. 234. 

Pac. Rep. 601. 5 Black v. Zacharie, 3 How. 483; 
4G. S. 1899, § 545; Thurber v. Civ. Code, Art. 3158. 

Crump, 86 Ky. 408; 6S. W. Rep. 145; 
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certificates of stock, with a power of attorney to transfer it on 
the books of the company; and it is not necessary that notice 
thereof should be given to the corporation, or that an actual 
transfer of the stock be made on the books. 

Marne. — The delivery of a certificate of stock of a corpora- 
tion to a dona fide purchaser or pledge for value, together with 
a written transfer of the same, or a written power of attorney to 
sell, assign and transfer the same, signed by the owner of the 
certificate, shall be a sufficient delivery to transfer the title 
against all parties.” 

Maryann. — The stock of any corporation shall be transfer- 
able as shall be prescribed by the by-laws of the corporation. 
An execution or attachment levied or laid on corporate stock 
shall not affect the title of a bona fide purchaser or pledgee who 
holds title by a delivery of the certificate with a power to trans- 
fer made prior to the levying of such execution or attachments.‘ 

Massacnusetts. — The delivery of a stock certificate of a 
corporation to a bona fide purchaser or pledgee, for value, 
together with a written transfer of the same, or a written power 
of attorney to sell, assign or transfer the same, signed by the 
owner of the certificate, shall be a sufficient delivery to transfer 
the title as against all parties.© Under this statute a certificate 
indorsed in blank and delivered or a power of attorney signed 
in blank is a sufficient assignment of a stock certificate.® 

Micarean.— Shares may be transferred by indorsement and 
delivery of the certificates thereof. The entry upon the company’s 


1 Blouin v. Hart, 30 La. Ann. 714; 
Smith v. Slaughter-house Co., 30 
La. Ann. 1378; Factors’ & Traders’ 
Ins. Co. v. Dry Dock Co., 31 La. Ann. 
149; Pitot v. Johnson, 33 La. Ann. 1286; 
New Orleans Nat. Banking Ass6. v. 
Wiltz, 10 Fed. Rep. 330; Friedland v. 
Slaughter-house Co., 31 La. Ann. 523; 
Crescent City, S. & M. W. Mfg. Co. v. 
Deblieux, 40 La. Ann. 165; 3 So. Rep. 
726, 

2 Laws 1897, c. 293. 

5 1 Pub. Gen. Laws, p. 301, § 63. 

41 Pub. Gen. Laws, p. 392, § 277; 


Kerr v. Urie, 86 Md. 72; 37 At. Rep. 
789; Noble v. Turner, 69 Md. 519, 524; 
16 Atl. Rep. 124; Swift v. Smith, 65 
Md. 435; 5 Atl. Rep. 534; Baltimore 
Retort & Fire Brick Co. v. Mali, 65 Md. 
93, 96; 3 Atl, Rep. 286; Morton v. 
Grafilin, 68 Md. 545; 15 Atl. Rep. 298; 
Bloede Co. v. Bloede, 84 Md. 129; 34 
Atl. Rep. 1127. 

5 Acts 1884, c. 229. 

® Andrews v. Worcester & Nashua 
R. Co., 159 Mass. 64; 33 N. E. Rep. 
1109; Taft v. Church, 162 Mass. 527; 
39 N. E. Rep. 283. 
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books is necessary only for the benefit and security of the com- 
pany and not to the validity of the holder’stitle. Such transfer 
is valid against creditors of the registered holder of the stock, 
if, before sale by the sheriff upon execution, the purchaser at 
such sale has notice of the unregistered transfer.! 

Mrnnesota.— The stock of a corporation shall be transferable 
only on the books of such corporation, in such form as the 
directors may prescribe. This statutory provision is held to be 
intended solely for the protection and benefit of fhe corporation, 
It does not incapacitate a shareholder from transferring his 
stock, in pledge or otherwise, without any entry upon the cor- 
poration books. A transfer not entered upon the books of the 
corporation takes precedence of a subsequent attachment by a 
creditor of the holder of record.? 

Mississrper.— Stock in all corporations is transferable by 
the indorsement and delivery of the stock certificate, and the 
registry of such transfer in the books of the company. Under 
this statute it is held that an equitable transferee by transfer of 
the certificate without an entry upon the books is preferred to 
an attaching creditor.‘ 

Nevapa. — Shares of stock may be transferred by indorse- 
ment and delivery of the certificate thereof; but such transfer 
shall not be valid except as between the parties until the same 
shall have been entered upon the books of the corporation.® 

New HampsHirE.— The delivery of a stock certificate toa 
bona fide purchaser or pledgee for value, together with a written 


1 Compiled Laws 1897, § 8533; How- 1N.W. Rep. 261; Lund v. Wheaton 


ell’s Annotated Stats. 1882, c. 191, § 
7; Newbury v. Detroit & Lake Supe- 
rior Iron Co., 17 Mich. 141; Walker v. 
Detroit Transit R. Co., 47 Mich. 338, 
11N. W. Rep. 187; Mandlebaum v. 
North American Mining Co.,4 Mich. 
465. See Lyon v. Denison, 80 Mich. 
871, 379; 45 N. W. Rep. 358; McLean 
v. Charles Wright Medicine Co., 96 
Mich. 479; 56 N. W. Rep. 68; May »v. 
Cleland, 117 Mich. 45; 75N. W. Rep. 
129; 44 L. R. A. 163; G. S. 1894, §§ 
2599, 2799. 

2 Baldwin v. Canfield, 26 Minn. 43, 


Roller Mill Co., 50 Minn. 36; 52 N. W. 
Rep. 268; Nolan v. Hazen, 44 Minn. 
478; 47 N. W. Rep. 155; Joslyn ». 
St. Paul Distilling Co., 44 Minn. 183, 
46 N. W. Rep. 337. 

3 Annotated Code 1892, 844; Laws 
1894, c. 55. 

4 Clark v. German Security Bank, 
61 Miss. 611; Goyer Cold Storage Co. 
v. Wildberger, 71 Miss. 438; 15 So. 
Rep. 235. 

5 Comp. Laws 1900, §§ 874, 875; 
State v. Pettineli, 10 Nev. 141; Ber- 
cichs v. Mayre, 9 Nev. 312. 
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transfer or a deed of the same, or a power of attorney to sell, 
assign and transfer the same, signed by the owner of the certifi- 
cate, shall be a sufficient delivery to transfer the title as against 
all parties except the corporation.! ‘It seems too clear for 
argument,’” say the Supreme Court, ‘that the ownership of 
the shares passes from the seller to the buyer by force of the 
contract of sale, and not by operation of law, and if that be so, 
the buyer’s title, so far as the seller is concerned, attaches the 
moment this contract is fully consummated between them.’’ ? 

New Jersey. —It is held that shares in a corporation, whose 
charter provides that the capital stock of the company shall be 
deemed personal estate, and ‘‘ be transferable upon the books of 
the corporation,’’ can be effectually transferred as collateral 
security for a debt, as against a creditor of the pledgor, who 
afterwards attaches them without notice of any transfer, by a 
delivery of a certificate with a blank power of attorney, or with 
an assignment in blank.® 

New Mexico.—No transfer shall be valid, except between 
the parties thereto, until the same shall be so entered on the 
books of the company.‘ 

New Yorx.—It is held that a provision in a certificate of 
stock, though in accordance with the by-laws of the corporation, 
that the shares are transferable only upon the book of the com- 
pany, means that the company will not recognize. any one as 
owner of the stock, unless it be so transferred; but that it does 
not affect the rights which another person may acquire as 
against the stockholder, by the delivery of the certificate in 
pledge. A transfer by delivery of the certificate is nevertheless 
valid against an attaching creditor of the pledgor, when the 
attachment is made after such transfer, but before there has 
been any transfer made on the books of the company.® 


1 Pub. Stats. 1900, c. 149, §§ 13, 14, 


v. Ferrie, 17 N. J. Eq. 117; Rogers v. 
New Jersey Ins. Co., 8 N. J. Eq. 167. 
4 Comp. Laws 1884, §§ 200, 203. 


See Lyndonville Nat. Bank v. Folsom, 
° 1G. S, 1895, p. 913, § 26; Broad- 7N. M. 611, 35 Pac. Rep. 25. 


1b. 


® Scripture v. Soapstone Co., 50 N. 
H. 571. 


way Bank v. McElrath, 18 N. J. Eq. 5 McNeil v. Tenth Nat. Bank, 46 
24; Hunterdon Co. Bank v. Nassau ON. Y. 325,7 Am. Rep. 341; Smith v. 
Bank, 17 N. J. Eq. 496; Mt. Holly Co. Am. Coal Co., 7Lans. 317; New York 
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Norru Carouina. — Certificates of stock shall be assignable 
by the indorsement of the owner, or by some writing attached 
thereto; but no assignment shall bind the corporation until the 
same shall be presented for entry on the stock book of the 
corporation. 

Nort Daxota.— Shares of stock may be transferred by in- 
dorsement and delivery of the certificate; but such transfer ig 
not valid except between the parties thereto, until the same ig 
so entered upon the books of the corporation.? . 

Ouio. —It seems that a pledge by delivery of the certificate 
is effectual, though the certificate, in accordance with a by-law 
and with the articles of association of the corporation, is ex- 
pressly made ‘‘ transferable only on the books of the bank, in 
person or by attorney.’’* After a pledge of stock by transfer 
of the certificate, an attachment of the stock standing upon the 
books of the corporation in the name of the pledgor reaches 
only the surplus after payment of the debt to the pledgee.‘ 

OxtaHoma. — Shares of stock may be transferred by in- 
dorsement and delivery of the certificate; but such transfer iz 


not valid except between the parties thereto, until the same is 
so entered upon the books of the corporation.® 

PenNsYLVANIA. — An assignment of stock by delivery of the 
certificate with a power to transfer, conveys the real ownership of 
the stock, so that an attachment afterwards made of the stock, 
as the property of the assignor, before a transfer is made upon 
the books of the corporation, is ineffectual.* 


& New Haven R. Co. v. Schuyler, 34 N. 
Y. 30; Bank of Utica v. Smalley, 2 
Cow. 770, 14 Am. Dec. 526; Commer- 
cial Bank v. Kortright, 22 Wend. 348, 
20 Cow. 91; Holbrook v. N. J. Zinc 
Co., 57 N. Y. 516, 623; Weaver v. Bar- 
den, 49 N. Y. 286; Grymes v. Hone, 49 
N. Y. 17; Leitch v. Wells, 48 N. Y¥. 
585, 587, 606; Hill v. Newichawanick 
Co., 48 How. Pr. 427; Driscoll v. 
West, etc., Manufacturing Co., 36 
N. Y. Superior Ct. 488; Comeau Guild 
Farm Oil Co., 3 Daly, 218; Cutting v. 
Damerel, 88 N. Y. 410; Robinson 2. 
National Bank, 95 N. Y. 637. 


1 Battle’s Revisal, 1873, c. 26, § 16. 
See Morehead v. Western N. C. R. 
Co., 96 N. C. 362; 2S. E. Rep. 247. 

2 R. Code, 1895; Civ. Code, § 
2876. 

3 2 Bates Annot. Stat. 1899, § 3255; 
R.S. 1880, § 3255; Lee v. Citizens’ Nat. 
Bank, 2 Superior Ct. 298. 

4 Norton v. Norton, 43 Ohio St. 509; 
3 N. E. Rep. 348. 

5 Comp. Stats. 1893, § 945. 

6 Finney’s Appeal, 59 Pa. St. 398; 
Eby v. Guest, 94 Pa, St. 160; Telford 
& T. Turnpike Co. v. Gerhab (Pa.), 8 
Atl. Rep. 90; Commonwealth v. Wat- 
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RuopeE Istanp. — The delivery of a certificate of stock of a 
corporation, transferable only on the books of the corporation, 
together with a written transfer of the same or a written power 
of attorney to sell, assign, and transfer the same, shall be a suffi- 
cient delivery to transfer the title against all parties. 

SoutH Caro.tina. — The manner, terms, and conditions of 
assigning and transferring shares, shall be prescribed by the 
by-laws of each corporation.? 

SoutH Dakota. —A transfer is not valid except between the 
parties thereto, until the same is so entered upon the books of 
the corporation.® 

TENNESSEE. — An assignment of a certificate of stock with a 
blank power of attorney passes a complete legal title, and is 
effectual against the assignor’s creditors without any registry 
upon the books of the corporation, and without notice to it of 
the assignment.‘ 

Texas. —The stock of any corporation created in this State 
shall be transferable only on the books of the corporation 
in such manner as the by-laws may prescribe. In the absence 


of a charter or statutory provision requiring a transfer of stock 


on the books of the company, as between the shareholder and 
his assignee, to pass title as against a creditor, the interest of 
the creditor is regarded as subordinate to that of a bona fide 
assignee.® 


Uran. — The stock may be transferred in such manner as may 


be provided in the agreement or by-laws.°® 


mough, 6 Whart. (Pa.) 117; United 
States v. Vaughan, 3 Binn. (Pa.) 394. 

1G. L. 1896, c. 177, §§ 2, 20; Beck- 
with v. Burrough, 13 R. I. 294; Lippitt 
», Am. Wood Paper Co., 15 R. I. 41; 
28 Atl. Rep. 111. 

2G. S. 1882, § 1865; R. S. 1893, 
$1500, pl. 4. 

3 Annot. Stats. 1899; Civ. Code, 
§ 38827. The statute relates to trans- 
fer of the legal title; and not to an 
equitable lien. A transfer on the 
books is not essential to validity of 
& pledge of stock in a corporation. 


But although the 


Van Cise v. Merchants’ Nat. Bank, 4 
Dak. 485; 33 N. W. Rep. 897. 

4 Parker v. Bethel Hotel Co., 96 
Tenn. 252; 34 S. W. Rep. 209; State 
Ins. Co. v. Sax, 2 Tenn. Ch. 607; Cor- 
nick v. Richards, 71 Tenn. (3 Lea) 1; 
Cherry v. Frost, 7 Lea, 1; 21 Am. L. 
Reg. (N.8-) 57. See § 159. 

5 Botts’ Annot. R. Civ. Stats. 1895, 
Art. 666; Strange v. Houston & Tex. 
Cent. R. Co., 53 Tex. 162; Seeligsone. 
Brown, 61 Tex. 114. 

6 Compiled Laws 1876, p. 280, § 
542. 
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by-laws of a corporation provide for the transfer of stock upon 
the books of the company, a judgment creditor buying stock 
which he knows his debtor has pledged by a transfer of the cer- 
tificate by indorsement in blank, acquires no title as against the 
pledgee.! 

Vermont. — The capital stock of all private corporations 
shall be deemed personal estate, and may be transferred as 
provided by by-laws. It is held inthis State that a delivery ofa 
certificate, with a power of transfer, vests the title in the trans- 
feree; that the object of having the transfer recorded on the 
books of the corporation is notice, and only that; and conse- 
quently that such a transfer, though unrecorded, is good against 
the party himself, and all those who have notice of the fact of 
the transfer. But such a transfer seems to be regarded as in- 
effectual as against creditors of the assignor without notice.’ 

Virani ® anp West Virernia.‘ — If any person, for valuable 
consideration, sell, pledge, or otherwise dispose of any shares 
belonging to him to another, and deliver to him the certificate 
for such shares, with a power of attorney authorizing the transfer 
of the same on the books of the corporation, the title of the 
former shall vest in the latter, so far as may be necessary to 
effect the sale, pledge, or other disposal of the said shares, not 
only as between the parties themselves, but also as against the 
creditors of and subsequent purchasers from the former.® 

Wasuineton. — The stock of a company shall be transferable 
in such manner as shall be prescribed by the by-laws of the 
company; but no transfer shall be valid except between the 


parties thereto, until the same shall have been entered upon the . 


books of the company.® 
Wisconsin. — The delivery of a stock certificate of a corpora- 
tion to a bona fide purchaser or pledgee for value, together with 


1 Barse Live Stock Co. v. Range * Code 1891, c. 53, § 37. 
Val. Cattle Co., 16 Utah, 59; 50 Pac. 5 Donnally v. Hearndon, 41 W. Va. 
Rep. 630. 519; 23 S. E. Rep. 646. 

2G. 8. 1894, § 3687; Noyes v. 6 Port Townsend Nat. Bank v. Port 
Spaulding, 27 Vt. 420, 426, per Isham, Townsend Gas & Fuel Co., 6 Wash. 
J.; Sabin v. Bank of Woodstock,21 Vt. 597; 34 Pac. Rep. 155; Dearborn ». 
853, 362; Cheever v. Meyer, 52 Vt. 66. Washington Sav. Bank, 18 Wash. 8; 

8 Code 1887, § 1184. 50 Pac. Rep. 576; Code 1896, § 2654. 
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a written transfer of the same, shall be a sufficient delivery to 
transfer the title as against all persons.’ 

Wyomine.—In all cases where the share or shares of the 
capital stock of any corporation shall have been pledged in good 
faith, or hypothecated as collateral security, to any loan or 
debt, and the certificate thereof shall have been delivered upon 
such pledge or debt, such share or shares shall not be liable to 
be taken on execution against the pledgor, except for the excess 
of value thereof over and above the sum for which the same may 
have been pledged, and the certificate thereof delivered.? This 
statute of course overrides the general provision that stock shall 
be transferable in such manner as shall be prescribed by the 
by-laws of the company.’ 


In review of the foregoing it should be said that the tendency 
of legislation is now strongly in the direction of making a trans- 
fer of the certificate without registration upon the company’s 
books effectual as against creditors attaching the stock as the 
property of the person who had assigned his certificate ; and the 
tendency of adjudication is also strongly in the same direction, 
in case the statute under construction does not in terms make a 
transfer without registration invalid for any purpose. It 
appears that the courts were first in taking a liberal and business- 
like view of the policy that should govern in the matter of 
transfers of stock and that the legislatures have in recent years 
followed in establishing this policy. 

The following summary of the law and grouping of States may 
not be absolutely correct in every instance, for, in a few in- 
stances, it is difficut to define the place of a State on this sub- 
ject. The statutes of several States, which provide that stock 
shall be transferable only on the books of the corporation, have 
not been passed upon by the courts, which might hold as they 
have done in several States, as for instance, Minnesota, that 
this provision is solely for the benefit of the corporation, and 
that a transfer not entered upon the books takes precedence 


1 Annot. Stat. 1898, § 1751; Plank- R. S. 1887, § 2779. 
inton v. Hildebrand, 89 Wis. 209; 61 N. 8 R. S. 1887, § 510. 
W. Rep, 839, 
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of a subsequent attachment by a creditor of the holder of 
record.! 

In the States named in the note following a transfer is valid 
against creditors, though not entered upon the books; though it 
is to be noted that in California, Illinois and Iowa an unrecorded 
transfer is valid as against an attachment of the shares standing 
in the name of the owner of record only in case notice is given 
of such transfer to the purchaser at the execution sale, as ig 
California and Illinois, or to the corporation, as in Iowa.’ 

The Boards of Commissioners for promoting uniformity of 
legislation in the United States at their last national conference 
held at Saratoga Springs in August last, deemed a uniform law 
as to transfers of stock in corporations, of such practical impor. 
tance that they adopted a bill which they hope will be enacted in 
all States and Territories, where it is not already the law. This 
bill is in the following terms : — 

The delivery of a stock certificate of a corporation to a bona 
fide purchaser or pledgee, for value, together with a w~‘tten 
transfer of the same, or a written power of attorney to sell, as 


sign, and transfer the same, signed by the owner of the certifi. 
cate, shall be sufficient delivery to transfer the title as against all 
parties; but no such transfer shall affect the right of the cor- 
poration to pay any dividend due upon the stock, or to treat the 
holder of record as the holder in fact, until such transfer is re- 
corded upon the books of the corporation, or a new certificate is 
issued to the person to whom it has been so transferred. 


1 The States in whichatransferupon Arkansas, New Hampshire, 


the books of the corporation seems 
to be required, are the following: — 
Alabama, Michigan, 
Arizona, Montana, 
Colorado, Nevada, 
Connecticut, New Mexico, 
Delaware, North Carolina, 
Dist. of Columbia, North Dakota, 
Florida, Oklahoma, 
Hawaii, South Carolina, 
Idaho, South Dakota, 
Indiana, Vermont, 
Kansas, Washington. 


California, 
Georgia, 
Illinois, 
Iowa, 
Kentucky, 
Louisiana, 
Maine, 
Maryland, 
Massachusetts, 
Minnesota, 
Mississippi, 
Missouri, 


New Jersey, 
New York, 
Ohio, 
Pennsylvania, 
Rhode Island, 
Tennessee, 
Texas, 

Utah, 
Virginia, 
West Virginia. 
Wisconsin, 
Wyoming. 
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The great importance of such a uniform law is manifest when 
it is considered that an attachment of shares of stock can be 
made only at the domicile of the corporation, and that the law 
of such domicile governs as to the validity of an unrecorded 
transfer of the stock. Therefore a certificate of stock of a cor- 
poration organized and having its domicile in any State, whose 
laws require a transfer upon the books of the corporation, is not 
available for immediate use in any of the great financial centers 
of the country. This state of the law, moreover, leaves open a 
wide avenue for fraud which should be closed without delay by 
the proposed legislation. 


LEONARD A. JONES. 
BosTON, 1901. 
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AN EXPERIMENT IN LABOR LEGISLATION. 


The legislature of the State of California has during the last 
few years endeavored to meet a difficulty in connection with the 
wages of employés of corporations. This difficulty is largely 
due to the speculative conditions still prevalent in the State, 
particularly in connection with mining. It is not unknown for 
mining corporations which have proved unsuccessful in their 
ventures, and have exhausted their capital, to default, and to 
render the collection of wages due to their employés an ex- 
ceedingly difficult matter. As these miners are employed in 
remote districts far from the centers of population and industry, 
their situation, when left unpaid, is very uncertain and they are 
exposed to hardships and discomfort owing to the bad faith of 
the employing corporations. 

To meet this state of things the California legislature passed 
an act entitled ‘«* An Act to provide for the payment of laborers 
and mechanics employed by corporations,’’ which act was 
approved on March 31, 1891. It provided as follows: — 


Section 1. Every corporation doing business in this State shall pay the 
mechanics and laborers employed by it the wages earned by and due them 
weekly or monthly, on such day in each week or month as shall be selected by 
said corporation. 

Sec. 2. A violation of the provisions of section one of this act shall entitle 
each of the said mechanics and laborers to a lien on all the property of said 
corporation for the amount of their wages, which lien shall take preference 
over all other liens, except duly recorded mortgages or deeds of trust; and in 
any action to recover the amount of such wages or to enforce said lien, the 
plaintiff shall be entitled to a reasonable attorney’s fee to be fixed by the court, 
and which shall form part of the judgment in said action, and shall also be 
entitled to an attachment against said property.! 


In the first of these cases the plaintiff had failed to allege 
that the wages earned by him were ‘‘ due weekly or monthly,” 


1 This act was construed by the hawk G. M. Co., 112 Cal. 42, and 
Supreme Court of California in the Slocum v. Bear Valley Irrigation Co., 
cases, Keener v. Eagle Lake Land and 122 Cal. 553. 

I. Co., 110 Cal. 627; Ackley v. Black- 
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and the Supreme Court found therefore that he was not entitled 
to avail himself of the provisions of the statute. In the course 
of its opinion in that case the Supreme Court said: ‘* By the 
terms of the first section of this act, it does not apply toall cor- 
porations, but only to those who, while doing business in this 
State, employ laborers and mechanics by the week or month, 
whose wages under the terms of their employment are pay- 
able weekly or monthly; it does not purport to impose upon 
those corporations any duty or liability towards all the me- 
chanics or laborers whom it may employ, or to create 
a right in favor of those of its employés whose wages are 
not earned or payable by the week or by the month. As the 
remedy sought to be enforced herein exists only by virtue of the 
statute, it was incumbent upon the plaintiff to bring himself 
within the terms of the statute, and to show that the wages 
earned by him were due weekly or monthly.’’ 

In the second case above cited, the plaintiff was denied the 
advantage of the act upon the same grounds as were stated in 
the case above. 

The case of Slocum v. Bear Valley Irrigation Company is more 
satisfactory, as affording a test of the constitutionality of the act. 
This was an appeal by the receivers of the corporation de- 
fendant from a judgment asserting and enforcing plaintiff’s lien 
against the property of the corporation defendant. The de- 
fendants argued the unconstitutionality of the statute, in that it 
provided for the creation of liens in favor of special classes 
of workmen. If the act provided a lien only for mechanics and 
laborers employed by the week or month, and the two former 
cases show such to have been the construction placed upon it by 
the court, the statute was necessarily unconstitutional, as 
attempting a mere arbitrary classification not founded on natural 
differences. 

The Chief Justice, however, dissented from the opinion of 
the court in this regard, and held that the language of Section 
1, of the act of 1891, might be held to mean that ‘‘ every cor- 
poration employing laborers and mechanics is required to estab- 
lish a regular pay-day in each week or in each month * *. * 
asitmayelect * * “ and on that day to pay all wages then 
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earned and due, no matter what the term of employment,” 
This, upon the general rule of construction, that that interpreta. 
tion in harmony with the constitution must be adopted, when 
two constructions are possible, forms the subject of Judge 
Beatty’s dissent from the majority of the Supreme Bench. 

The legislature again took up the problem, and the act of 


March 29th, 1897, was passed. The title of this act is as 
follows : — 


An act requiring every corporation doing business in this State to pay their 
employés, and each of them, at least, once in each, and every month, the wages 
earned by such employé; to limit the defenses which may be set up by such 
corporation to assignments of wages, set-off or counter-claims, or the absence 
of such employé at the time of making payment, and in case of such absence 
the wages are payable upon demand to prohibit assignments of wages for the 
purpose of evading the provisions of this act, and agreements to accept wages 
at longer periods than as herein provided as a condition of employment; to fix 
a penalty for the violation of the provisions of this act by such corporation, and 


to provide for the disposition of any fines recovered from corporations violating 
the same. 


This act provided for the payment by a corporation of all of 
its employés each month, and thus obviated the constitutional 
objection to the preceding act. It entitled the employé of any 
corporation violating this provision to a lien on the property of 
the corporation for the amount of wages due, preferred over all 
other liens, except recorded mortgages and deeds of trust. Such 
laborer was also to be entitled to a reasonable attorney’s fee to 
be fixed by the court, to form part of the judgment, and to an 
attachment against the property of the corporation. 

The question of the constitutionality of this act was raised in 
the United States Circuit Court for the Northern District of Cal- 
ifornia, and also in the Supreme Court of the State of Califor- 
nia. The decisions arrived at are contradictory. The Circuit 
Court upheld the validity of the statute upon the grounds that 
were presented to it; the State court on the other hand declared 
the statute unconstitutional. The two decisions, taken together, 
furnish an interesting discussion of the question of discrimina- 
tory labor legislation, and that of the Circuit Court judge is par- 
ticularly worthy of consideration. 

Judge Morrow takes as the foundation of his reasoning the 
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definition of a general law as found in 40 N. J. Law.' “A law 
framed in general terms restricted to no locality, and operating 
_ equally upon all of a group of objects, which, having regard to 
the purpose of the legislation, are distinguished by characteris- 
tics sufficiently marked and important to make them a class by 
themselves, is not a special or local law, but a general law.’’ 
Clearly in accordance with this definition the statute under the 
consideration of the court could not be considered as special 
legislation. Such legal duties as were imposed, were imposed 
upon corporations in general, and such penalties as were pro- 
vided, were provided in order to secure the performance of the 
duties so imposed. 


Judge Morrow further says : — 


The Constitution of this State contains the usual provisions concerning cor- 
porations, and provides that ‘‘ All laws now in force in this State concerning 
corporations, and all laws that may be hereafter passed pursuant to this section, 
may be altered from time to time or repealed.? Under this provision, the act 
of 1897 must be held as a legitimate exercise of the plenary power of the legis- 
lature to modify by general laws within reasonable limits the rights and privi- 
leges which corporations of the State possess as such; and this legislation may 
be justified upon the ground that the purposes of the State in creating corpora- 
tions will be the better accomplished by such amendment. 


The court thereupon decided that the statute under considera- 
tion did not contravene legal principles of classification. 

The opinion of the United States Supreme Court in the case 
of Atchison, Topeka & Santa Fé R. Co. v. Mathews,® discusses 
the point that a differentiation of liability does not necessarily 
signify that such differentiation is unconstitutional. In that case 
it was said : — 


It is the essence of a classification that upon the class are cast duties and 
burdens different from those resting upon the general public. Thus, when the 
legislature imposes on railroad corporations a double liability for stock killed 
by passing trains, it says, in effect, that if suit be brought against a railroad 
company for stock killed by one of its trains, it must enter into the courts under 
conditions different from those resting upon ordinary suitors. If it is beaten 
in the suit it must pay, not only the damage which it has done but twice that 
amount. If it succeeds it recovers nothing. On the other hand, if it should 
sue an individual for destruction of its live stock, it could under no circum- 
stances recover any more than the value of that stock. So that it may be said 


1 128, 2 Article XII, Sec. 1. §174U.S. 96. 
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that in matter of liability in case of litigation, it is not placed on an equality, 
with other corporations and individuals; yet this court has unanimously said 
that this differentiation of liability, this inequality of right in the courts, is of 


no significance upon the question of constitutionality, so that it goes without . 


saying that the fact of inequality in no manner determines the matter of consti- 
tutionality. 


The question therefore of the unconstitutional discrimination 
of the statute is resolved in favor of the statute by the Circuit 
Court. 

It was further objected by the defense in this action that the 
act was unconstitutional in that it deprived the employé and the 
corporation of the right of making contracts without due process 
of law. 


On this point the court said: — 


Section 1 provides for the monthly payment of wages which have been al- 
ready earned, and which are due from the corporation to the employé, and sec- 
tion 2 provides penalties in case such provision is not complied with. It does 
not appear in what respects defendant is deprived of any liberty in making con- 
tracts by reason ofthese erfactments. They simply constitute an effort to secure 
the regular payment to the employé of a corporation by such corporation of the 
wages to which he is entitled by virtue of his work performed, and an effort to 


make his legal remedy for the irregular payment of such wages as little trouble- 
some as possible. 


It will be perceived that the Federal court decided the ques- 
tions involved in the case upon broad principles of constitutional 
law. The State Supreme Court, however, took another view of 
the matter. The case of Andrew Johnson v. Goodyear Mining 
Co., presented the question of the validity of the act in question 
for the consideration and decision of the Supreme Court. Its 
opinion was handed down on November 20, 1899, and is not 
given in the State reports for that time. The opinion was 
written by Commissioner Cooper and passed Department No. 1. 
The learned commissioner refers to the act as applying only to 
corporations doing business in this State and not to other cor- 
porations, and to laborers employed by corporations and not to 
any other class of laborers. The Railway Tax cases! are cited 
in connection with the part of the opinion holding that the legis- 
lature having once created g corporation cannot proceed to de- 


1 13 Fed. 743 and 118 U. S. 396. 
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prive it of the rights guaranteed by the Federal Constitution, 
nor deprive it of its right to resort to the courts of law, nor take 
its property without due process of law, nor subject it to unequal 
and oppressive burdens, nor deprive it of the equal protection 
of the law, nor can the legislature of a State alter, amend or 
repeal the charter of a corporation existing under the laws of 
another State.’’ ! 

The opinion then goes on to point out the superiority of the 
position, under this act, of laborers for a corporation, as com- 
pared with those who work for a private firm or for individual 
employers. The court also dwelt at length upon the inferior 
position which creditors other than workmen would, under the 
act, occupy if the lien which is given by its provisions for arrears 
of wages could be enforced. 

The contracting-out clause came in for a special share of 
adverse comment. This clause reads as follows: 


No corporation shall require, and no employé of such corporation shall make 


any agreement to accept wages at longer periods than as provided in this act 
as a condition of employment. 


There is a penalty of from fifty to one hundred dollars 
imposed, in connection with this clause, for violation of its 
provisions. 

This clause is declared to be entirely discriminatory as against 
corporations, the learned commissioner holding that there is no 
reason why corporations should be denied the privilege of making 
a contract with such of its employés as are over twenty-one years 
ofage with respect to the payment of their wages, while individ- 
ual employers are under no such restrictions. 

The opinion of Judge Brannon in the case of Steel Splint Coal 
Co. v. State of West Virginia is cited. This case involved the 
validity of a law to compel the payment of wages in lawful 
money of the United States. 


Here it was said : — 


If upon the suggestion of a supposed or real evil always incident to the 
transaction of all business, the legislature can restrict lawful contracts in 
private business, governments become not only paternal but oppressive and 


1 This is quoted from Mr. Whiting’s excellent syllabus of the decision. 
VOL. XXXV. 17 
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tyrannical. The Scrip Act would prevent the farmer, brickmaker, or coal oper. 
ator from giving to his hands for wages an order to anyone for sugar, coffee, 
flour, or meal —a great reversal in the right of contract as used time out of 
mind. 

The court thereupon decided that the act was invalid, because 
of its discriminatory provisions both as regards corporations as 
distinct from non-corporate employers, and as regards the 
laborers of such corporations as a class distinct from other classes 


of laborers. 
Austin Lewis. 
San FRaNorsco, 
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SOME RECOLLECTIONS OF BENJAMIN D. SILLIMAN.! 


The late Benjamin D. Silliman, the writer first really became 
well acquainted with when Mr. Silliman was about sixty-two 
years of age, but, as he lived over thirty-three years subse- 
quent to that time, the span of a generation would measure the 
acquaintance. As the fact of such acquaintance is the main 
reason for his opportunity to write the sketch, he feels that it is 
best to write from a personal point of view. 

Mr. Silliman was born in Newport, Rhode Island, on Septem- 
ber 14th, 1805. He told me that he was sent to a little dame- 
school at so early an age that he was once, at least, put intoa 
crib, or cradle, by the teacher. He looked up the teacher in 
later life and was delighted to find that she remembered him. 
His recollection of his life at Newport stayed by him through 
life, as during a visit that I made him at the beginning of 1900 
he told me a story about a Quaker sea captain that had been 
current in Newport in his early days. 

At my request, he kindly gave me a place in his office, soon 
after my admission to the bar, and this, together with the fact 
that he was counsel for at least three important corporations 
with which I was familiar, gave me an unusual opportunity to 
know him, even beyond that afforded by our familiar social 
intercourse. The corporations were the Bank of Commerce, 
the Greenwood Cemetery and the Union Ferry Company. 
I was brought most into contact with his practice as a lawyer in 
the cases where he represented the Union Ferry Company. Of 
these there were many, mostly admiralty cases. I think that he 
must have been a formidable antagonist ; in fact, I remember 
that a lawyer once said to me in the court-room, * Silliman is a 


1 The subject of this sketch isthe Brooklyn, N. Y.,on the 24th day of 
gentleman spoken of inour lastnum- January, 1901, in his 96th year.— Eps. 
ber (35 AM. Law REv., p. 103) asthe Am. L. REv. 

oldest lawyer in America. He died in 
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dangerous antagonist. He leads you along a flowery pathway 
and the first thing you know is that you are over a precipice.” 
One of the impressions that abides with me is that he was 
strong in the use of the policy of Fabius Cunctator, in cases 
where he deemed it wise. He claimed that his family name 
was of Italian origin and his Fabian ability may have come with 
his name. In fact, I think that caution was one of his funda- 
mental and leading traits. I am inclined to think that this in 
a measure accounted for his trying case after case for the ferry 
company and for a long time declining to send in any bill for 
his services. I know that a director of the ferry company told 
me that, after the company had vainly tried to get a bill sent in, 
he had finally introduced and got passed a resolution directing 
$10,000 to be sent to Mr. Silliman on account of his services, 
Mr. Silliman, I believe, was pleased when the money was paid 
to him, but it took this method to accomplish it. This trait 
was further shown by his keeping an unusually large amount 
of money, for a man of his means, in the bank uninvested, 
and markedly by the way in which he held on to the famous 
piece of real estate on the corner of Wall street and 
Broadway. He was offered a very large sum of money for it, 
but would never consent to sell, except on terms that the would- 
be purchaser would not agreeto. It may well be that his caution 
as to what he should invest the proceeds in rendered him loth to 
part with what was evidently a safe and good investment. The 
mounting offers for the property would naturally confirm him in 
this view. 

His caution came into play in connection with Greenwood 
Cemetery, very probably to its advantage, but, possibly, trying 
at times to those dealing with the cemetery. I remember a 
partner of mine coming into our office one day, after he had been 
trying for some time to get certain remains transferred else- 
where for a client, and saying in a half-vexed and half-humorous 
way, ‘* Low, I tell you itis a dangerous thing to get buried in 
Greenwood Cemetery.’’ I naturally asked why, when he re- 
sponded, ‘‘ Because it is so hard to get out.”” Mr. Silliman’s 
caution, however, doubtless commended him to his important 
and influential clients. 
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An incident that happened while I was with him comes to 
mind. A gentleman, who had extensive property in Louisiana 
that was entangled in difficulty, came to Mr. Silliman, who in 
time straightened matters out for him. The client showed his 
gratitude not merely oy liberal payment, but also by presenting 
a large and handsome silver bowl, to see which I and others had 
a chance at a little gathering in Mr. Silliman’s house at which 
the bowl was shown. 

Mr. Silliman dated back far enough as a lawyer to have prac- 
ticed in the court of chancery when it existed as a separate court. 
More than once I have run across chancery proceedings on file 
in the county clerk’s office which he had either carried on or 
taken part in. I can give one picture of him as a young practi- 
tioner before the court of chancery that I had from his own lips. 
He was acting as junior to the late Charles O’Connor and mak- 
ing an argument before Vice-Chancellor Jones, when to his dis- 
may he noticed that the judge was gradually and evidently 
going to sleep! Mortified by this he stopped arguing, or was 
about to do so, when Mr. O’Connor said, ‘* Go on, go on, he 
hears you!’’ He proceeded and to his amazement found, when 
his argument was concluded and the judge woke up, that his 
argument had been heard and followed by the judge. It seems 
that the vice-chancellor had the curious faculty of going to 
sleep except as to his brain and ears. There have probably been 
other similar cases. I do not know of them, however. 

The only time that I came into legal conflict with Mr. Silliman 
was when I was a trustee of the Brooklyn Hospital. This institu- 
tion was accorded a certain beneficial interest in the charter of 
the Union Ferry Company. It became my duty to aid in press- 
ing the matter upon the attention of the ferry company. Mr. 
Silliman gave the directors an opinion that our claim had become 
barred by limitation. I got an opinion from Mr. Southmayd 
that there was an equitable trust involved which could not be so 
barred. The result was a compromise. Even so, I venture tu 
think that the company had reason to thank Mr. Silliman that it 
got off as well as it did. This, of course, is a matter of opinion. 
The incident has an added interest in that Mr. Silliman, Mr. 
Southmayd and the late Edgar S. Van Winkle, another lawyer, 
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were in the habit of daily lunching together. I have wondered 
whether they fought our battle out at lunch, but deem it probable 
that they courteously refrained. 

Mr. Silliman had many and warm friends and I remember his 
strong attachment to the late Marshall S. Bidwell for whose 
legal ability he expressed profound admiration. In his will he 
has provided for a memorial of Mr. Bidwell, as well as one in 
memory of Judge William Mitchell, another of his valued 
friends. 

With all Mr. Silliman’s gentle, courteous manner and delight- 
ful friendliness that attached so many of us to him and that 
made and kept for him a host of friends, he was politically a 
strong partisan, a staunch Republican and I should say of what 
is called the ‘* stalwart’’ type. [attribute this in some degreeto 
his having lived so long in the exciting and politically strenuous 
times, before the breaking out of the Civil War. My father 
was a delegate with Mr. Silliman to the National Republican 
Convention that nominated Mr. Hayes and I recall his remarking, 
when he returned home, upon this phase of Mr. Silliman’s 
character. All the same, Mr. Silliman had friends among the 
leading men of both sections of the country. So kindly and 
agreeable a man could hardly help having many friends. 

I feel that I cannot do full justice in a short sketch like this 
to my appreciation of Mr. Silliman’s character. He was up- 
right, learned in the law, courteous, and seemed to have perfect 
control of his lips, which last quality goes far to mark the perfect 
man. Never did I know him to offend in speech or word and 
he seemed to have himself always perfectly under control, even 
when much moved. 

I should like to add an extract from the beautiful memorial 
adopted and published by the Board of Trustees of Greenwood 
Cemetery : — 

‘* Of distinguished New England lineage, Mr. Silliman was 
from his childhood surrounded by an atmosphere of culture and 
by social influences of the best type. The example of a patri- 
otic ancestry, the teachings of revered parents, the association 
with the best and most learned men of his age, inspired him with 
love of country and with reverence for the right, and imbued 
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him with cultivated and refined tastes, and with a fine and uner- 
ring sense of honor, which marked him as the true gentleman. 

‘His intellectual and moral honesty, his broad and generous 
culture, his mental activity and vigor, his dignified and graceful 
speech, his unrivalled wealth of reminiscences of a generation 
long since gone, his social and hospitable disposition, his kind- 
ness of heart, and loyalty to his friends, his unfailing affability 
and courtesy, were combined with a modesty as rare as it was 
beautiful, and a courtly, graceful bearing, which made his com- 
panionship an honor, an education and a delight to those who 
were privileged to share it, while his interest in public affairs, 
unabated to the last, his ardent patriotism, his strong and un- 
swerving political convictions, and his important public service, 
made his citizenship a bright and conspicuous example to the 
community in which he lived. 

‘* Throughout his long and active career he has been distin- 
guished for the most exalted purity, the most rigid conscien- 
tiousness, the most blameless living. Upon the integrity of his 
character no shadow ever fell.’’ 


My gratitude for his kindness to me personally makes me 
glad to contribute this imperfect sketch ; and I feel that a host 
of others would gladly add some tribute to the memory of our 
departed friend, were the opportunity afforded them. 


Wm. G. Low. 


BROOKLYN, N. Y. 
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TO ASSIMILATE THE PLEADINGS, PRACTICE AND 
PROCEDURE IN THE FEDERAL COURTS IN ACTIONS 
AT LAW AND SUITS IN EQUITY TO THE PLEAD. 
INGS, PRACTICE AND PROCEDURE OF THE COURTS 

OF RECORD OF THE STATE WHERE ‘THE ACTION 

IS BROUGHT. 


In the Fifty-fifth Congress a gentleman of considerable ex- 
perience in framing and comparing pleadings introduced a bill 
which provided, ‘* that the pleadings, practice, and procedure 
in actions at law and suits in equity in the Circuit Courts of the 
United States shall conform as near as may be to the pleadings, 
practice, and procedure in like actions and suits in the courts of 
record of the State where the action is brought.”’ 

‘That this act shall not affect actions at law and suits in 


equity now pending in the Circuit Courts of the United States.” 


The bill was introduced too late in the session for action upon 
it. That some law of that kind is necessary to protect the 
rights of litigants in the Federal courts in many cases is apparent 
to every one who has given the matter careful investigation, 
unless there is some constitutional difficulty in the way. 

Section 2, Art. III, of the Constitution of the United States, 
provides that ‘‘ the judicial power of the United States shall 
extend to all cases, in law and equity, arising under this Constitu- 
tion, the laws of the United States, and treaties made, or which 
shall be made, under their authority; —to all cases affecting 
ambassadors, other public ministers and consuls; — to all cases 
of admiralty and maritime jurisdiction; —to controversies 
to which the United States shall be a party ; — to controversies 
between two or more States, between a State and citizens of 
another State ; — between citizens of different States, — between 
citizens of the same State claiming lands under grants of differ- 
ent States, and between a State or the citizens thereof, and foreign 
States, citizens or subjects. In all cases affecting ambassadors, 
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other public ministers and consuls, and those in which a State 
shall be a party, the Supreme Court shall have original juris- 
diction. In all the other cases before mentioned, the Supreme 
Court shall have appellate jurisdiction, both as to law and fact, 
with such exceptions and under such regulations as the Congress 
shall make.”’ 

The Seventh Amendment provides that: ‘* In suits at common 
law, where the value in controversy shall exceed twenty dollars, 
the right of trial by jury shall be preserved, and no fact tried 
by a jury shall be otherwise re-examined in any court of the 
United States, than according to the rules of the common law.”’ 

Section 917 of the Revised Statutes of the United States pro- 
vides that, ‘‘ the Supreme Court of the United States shall have 
power to prescribe, from time to time, and in any manner not 
inconsistent with any law of the United States, the forms of writs 
and other process, the modes of framing and filing proceedings 
and pleadings, of taking and obtaining evidence, of obtaining 
discovery, of proceeding to obtain relief, of drawing up, entering 
and enrolling decrees, and of proceeding before trustees appointed 
by the court, and generally to regulate the whole practice, to 
be used, in suits in equity or admiralty, by the Circuit and Dis- 
trict Courts.”’ 

Section 918 authorizes ‘‘the Several Circuit and District 
Courts’’ within certain limits to ‘‘ regulate their own practice as 
may be necessary or convenient for the advancement of justice 
and the prevention of delay in proceedings.”’ 

In the act approved March 9, 1891, creating Circuit Courts of 
Appeals it is provided, ‘* that the court shall have power to 
establish all rules and regulations for the conduct of the business 
of the court within its jurisdiction as conferred by law.”’ 

Under the provisions of section 917, above quoted, the 
Supreme Court has promulgated ninety-four ‘ rules of practice 
inequity ’’ and thirty-eight other rules. While many of the rules 
relating to the ‘* practice in equity ’’ are modeled after English 
precedents, yet they are largely original and have been adopted 
from time to time as a means of facilitating the administration 
of justice. The ninetieth rule is designed to cover all eases not 
otherwise provided for by the rules of the Supreme Court or 
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Circuit Courts that ‘* the practice of the Circuit Court shall be 
regulated by the present practice of the High Court of Chancery 
in England, so far as the same may reasonably be applied con- 
sistently with the local circumstances and local conveniences of 
the district where the court is held, not as positive rules, but 
as furnishing just analogies to regulate the practice.”’ It 
appears from the statement of Judge Bradley? that the equity 
rules were adopted in March, 1842, and that the practice in the 
English Court of Chancery at that time was adopted. The 
reasons for fixing March, 1842, as the date for adopting the 
English Chancery procedure in the cases referred to is very 
clearly stated by Judge Bradley in the case cited, and need not 
be stated here. The ninetieth rule refers alone to the practice, 
and does not relate to the jurisdiction of the court, which is 
conferred alone by the Constitution and Statutes of the United 
States. 

The Constitution of the United States was framed and adopted 
at a time when the Court of Chancery in England and every 
State where a court of chancery existed, was a separate tribunal 
from a court of law and presided over by a different judge. The 
provision in the Constitution and Statutes of the United States 
clothing the United States courts with equity and common law 
powers wus an innovation upon the practice theretofore existing, 
but under the statute the systems of law and equity have been 
kept separate although administered by the same judge. 
In cases of equity he sits as chancellor and in the other 
as a common-law judge. In law cases Sec. 914 of the 
U. S. Revised Statutes provides ‘‘ that the practice, pleadings, 
and forms and modes of proceeding in civil causes, other than 
equity and admiralty causes, in the circuit and district courts, 
shall conform, as near us may be, to the practice, pleadings, 
and forms and modes of proceeding existing at the time in like 
causes in the courts of record of the State within which such 
Circuit or District Courts are held, any rule to the contrary not- 
withstanding.’’ This law was passed in 1872 and in those States 
having separate systems for the trial of law cases and for the 
trial of equity cases has given satisfaction. More than half of 


1 Thomson v. Wooster, 114 U. S. 104-112. 
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the States, however, have adopted a Code of Civil Procedure, 
whereby the distinction between actions at law, and suits in 
equity has been abolished, and there is but one form of action 
jn cases whether at law or in equity. In cases involving both 
legal and equitable claims begun in a State court and afterwards 
removed to a Federal court, the pleadings must be framed anew 
and the causes of action stated both at law and in equity — two 
separate actions.! Of course if there is but one cause of action 
stated in the petition it need not be reconstructed ? unless some 
objection exists as to its form. 

This recasting pleadings to state causes of action both legal 
and equitable is frequently attended with great inconvenience, 
delay and sometimes considerable lose, and the question occurs, 
why not amend the statute and assimilate the practice, pleadings 
and proceedings in all cases both legal and equitable in the Fed- 
eral courts of a State to the practice, pleadings, and proceedings 
in like cases in the courts of record of that State? It is objected 
by some that the Federal courts of equity derive their authority 
from the Constitution and hence are not subject to the control of 
Congress. It is true their existence as courts is derived from 
the Constitution, but their powers are almost wholly derived 
from the statutes, and rules of court made in pursuance thereof. 

Under the former English Chancery, pleadings and practice, 
a bill usually consisted of nine parts, viz., the address to the 
chancellor, the names of the plaintiffs and their descriptions, the 
statement of the plaintiff’s case, a general charge of confederacy, 
the charges of the defendant’s pretences and statements as evi- 
dence of them, the clause of jurisdiction, and an averment that 
the acts complained of were contrary to equity, together with the 
prayer that the defendant answer aid for subpoenas and relief. 
Equity rule twenty-one authorizes a plaintiff to omit from his 
bill the confederacy clause ; that part of the bill stating the de- 
fendants’ supposed excuses and defenses, and the statement 
that the acts are contrary to equity, and that the defendant is 
Without any remedy at law. 


1 Northern Pac. R. Co. v. Paine, 119 2 Phelps v. Elliott, 26 Fed. R. 881 
U. S. 561; Mothe v. National Co., 15 
Blatch, 432. 
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Thus the court excludes as unnecessary the formal charge of 
confederacy between defendants, the excuses and matters which 
it is supposed the defendant will set up in his answer and the 
clause relating to jurisdiction and alleging that the plaintiff js 
without remedy at law. The court also in equity rule 20, has 
given us a general form of a skeleton bill, which is as follows: — 

‘* To the Judges of the Circuit Court of the United States for the 
district of ——, A. B. of and a citizen of the State of —, 
brings this his bill against C. D. of , and a citizen of the State 
of ——, and E. F. of , and a citizen of the State of —, and 
thereupon your orator complains and says’’ etc., to which of 
course is added a prayer for subpoena and relief. 

A bill in that form conforms substantially to the form ofa 
petition under the code. The code, however, makes the names 
of the parties — plaintiff and defendant — part of the petition 
known as the title, and it is unnecessary to pray for process or 
further name the defendants to be served. There is nothing in 
the frame of a bill therefore to prevent its assimilation to the 
forms in any code State. 

But it may be said that the plaintiff has a right to call upon 
the defendant to answer the bill under the oath and that this 
right cannot be taken away without a remedy equally as good 
in its place. There is no doubt of the rule in courts of chancery 
that an answer under oath when required by the plaintiffs and 
which is responsive to the allegations of the bill is evidence for 
the defendant and niust be overcome by the testimony of two 
witnesses or one witness and strong circumstance in corrobora- 
tion thereof.! There is some conflict in the authorities, but the 
better opinion seems to be that a defendant cannot answer under 
oath where the oath has been waived by the plaintiff in the bill.’ 
The practice of permitting the plaintiff to require a defendant to 
answer under oath the charges in the bill originated at a time 
when in actions at law pecuniary interest in the result of the 
suit debarred a witness from testifying. The answer under 
oath was a method of obtaining testimony without cross-exami- 


1 Story’s Eq. Pl., Sec. 849a and 2 Fulton Bank v. Beach, 6 Wend. 
cases cited. Maxw. P.& P. (6thed.), 36; Codman v. Hersey, 18 Ves. 468 
Sec. 662. Maxw. P. & P. 656a. 
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nations except so far as the answers to questions could be guessed 
and questions framed accordingly. But the act of July 2, 1864, 
provides that **in the courts of the United States no witness 
shall be excluded in any action on account of color, or in any 
civil action because he is a party or interested in the issue 
tried.”” 

In other respects, except as to executors and administrators 
and guardians, the laws of the State where the action is pending 
applies in all cases in law, equity and admiralty. The power of 
Congress to change the law relating to the qualifications of wit- 
nesses has never been questioned, and indeed could not be suc- 
cessfully. ‘The procedure in the courts by which the adminis- 
tration of justice is facilitated is within certain limits completely 
under the power of Congress. In the code States at the present 
time, either party may exhibit to the other or his attorney at 
any time before the trial any paper or document material to the 
action, and request an admission in writing of its genuineness. 
So, either party may demand of the other party or his attorney 
an inspection and copy or permission to take a copy of a book, 
paper or document in his possession or under his control con- 
taining evidence relating to the merits of the cause of action or 
defense therein. Depositions may be taken in any proper case 
und cross-examination is favored. Compulsory attendance of 
witnesses and production of books and papers may be required, 
and every facility given to reach the real facts in a case. 

The general characteristics of an answer under the codes are 
substantially the same as in a court of chancery, except that 
under the codes the answer may be much broader than in a court 
of chancery, and includes first, a general or special denial of the 
facts stated in the petition controverted by the defendant, and 
second, a statement of any new matter constituting a defense, 
counter-claim or set-off. The matter of set-off, however, is 
optional with the defendant as it may be made the ground of an 
independent action. In other words, all the rights of the de- 
fendant against the plaintiff relating to the subject-matter of the 
suit may be set up in his answer, and as against a plaintiff it is 
Unnecessary for a defendant to file a cross-bill to obtain affirm- 


' Revised Statutes U. S., Sec. 858. 2 Rev. Statutes U. S., Sec. 858. 


270 35 AMERICAN LAW REVIEW. 


ative relief. That may be given upon the answer if it is prop. 
erly drawn and a prayer for proper relief added. I think no 
one will claim that the answer under the codes would in any way 
affect the validity of a law assimilating pleadings, procedure and 
practice in the Federal courts to those of the State where the 
action is brought. Neither will conflicting claims of two or 
more defendants over the subject-matter of the suit, by reason 
of which one or more defendants file a cross-bill against one or 
more co-defendants stating his or their claims therein, and 
thereupon cross answers are filed and issues made up, affect the 
jurisdiction, as it is the duty of the court to bring all such 
parties before it in order that there may be a full and final 
adjudication. 

Very strong objections are made against setting up equitable 
defenses to actions at law. But this is constantly done indi- 
rectly in the Federal courts. Thus suppose A should bring an 
action of ejectment against B in a Federal court to recover the 
possession of real estate, and B possessed equities in the prom- 
ises which entitled him to relief, he would file a bill in chancery 
stating the grounds of his claim and praying for relief, and that 
the legal action be stayed until the question in the equitable suit 
was determined, etc. Under the codes the defendant would 
answer the plaintiff’s petition directly. If he possesses an 
equity which negatives the plaintiff’s right of possession he may 
prove the same under a general denial as it puts in issue the 
plaintiff’s right of possession. If, however, he seeks to enforce 
a contract for the purchase or possession of the premises he 
may set the same up in his answer and pray for proper affirm- 
ative relief... The answer is in the nature of a bill in equity 
for specific performance and should contain all its essential alle- 
gations.” 

The rule in general in the code States that equitable defenses 
may be set up directly against an action at law,’ and where 


1 Dale v, Hunneman, 12 Neb. 221; able rights to which he would have 
Dewey v. Hoag, 15 Barb. 365; Cavalli been entitled had he been a party to 
»v. Allen, 57 N. Y. 508. It is said (p. an action for specific performance.” 
514): ‘The true view, is that the de- 2 Gibson v. Chouteau, 13 Wall. 
fendant may set up as an answer to 103. 

the action of ejectment the same equit - 3 Dobson v. Pearse, 12 N. Y. 156. 
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courts are clothed as the Federal courts are with common law 
and equity jurisdiction it cannot affect that jurisdiction to permit 
equitable defenses to legal actions — more particularly where 
such defenses are in furtherance of justice and accomplish by 
direct means what otherwise is done indirectly. And where an 
action is brought in the code States to reform an instrument to 
conform to the agreement of the parties and for judgment on 
the instrument as reformed there is but one action, and the in- 
strument may be reformed and judgment rendered on the 
instrument as reformed.’ And like matters may be set up to 
reform a contract in favor of the defendant.? The Federal 
courts have power to reform an instrument in a proper case and 
afterwards in another form render judgment on the instrument 
as reformed and the union of these powers in one action cannot 
destroy the jurisdiction. 

The code system was devised in the interest of justice. Its 
aim is to reach the real points in dispute between the parties, and 
render the judgment required by the pleadings and proof. To 
secure a truthful statement of the facts on each side pleadings 
of fact are required in most of the code States to be verified, 
usually upon belief, but no other importance is attached to the 
oath. The code system deprives no one of any right to which 
he has a valid claim. It broadens remedies and simplifies the 
means by which they are obtained. A summary of the code is 
aptly set forth by Lake, J.,®? as follows: ‘*The code 
does not profess to abrogate that distinction, which in the 
very nature of things must always exist between legal and 
equitable rights and remedies, nor to deprive any person of as 
complete redress, for every conceivable wrong done to him in his 
person or estate, as he formerly could have had. But it does 
require that, whatever the nature of the right to be enforced, or 
the wrong to be redressed may be, whether such as formerly 
would have been cognizable in either a court of chancery, or in 
a court of law, the simple form of a ‘civil action’ must be 


1 Globe Ins. Co. v. Boyle, 21 A. S. 2 Conger v. Parker, 29 Ind. 380; 
119; Hilton v. Crooker, 30 Neb. 707; King v. Enterprise Ins. Co., 45 Id. 43. 


Pac. Mut. Ins. Co. v. Frank, 44 Id. 8 Wilcox v. Saunders, 4 Neb. 587. 
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followed, in which a plain statement of the material facts con. 
stituting the cause of action, or the defense, must be set forth in 
concise language, and without repetition. Thus while the ancient 
forms of action are now abolished, all the various remedies 
known to the law still remain, and are administered through the 
medium of the single ‘ civil action’ of the code, quite as 
certainly and much more speedily, than they were under the 
former practice.”’ 

Nearly thirty years ago, England, the home’of the common 
law and chancery, adopted substantially the principles of the 
New York code, and the distinction between actions at law and 
suits in equity is practically abolished. After a careful examina- 
tion and consideration of the matter, I am convinced that there 
is nothing in the system of code pleading that if adopted by 
Congress will infringe the rights of any litigant, and that an as. 
similation of pleadings, procedure and practice in the Federal 
courts to conform to those of the courts of record of the State 
where the action is pending is not in conflict with any provision 
of the Constitution and is imperatively required in the interest 
of justice. 


SAMUEL MaxweELL. 
FREMONT, NEB. 


t 

I 

f 

I 

€ 

8 

a 

P 

I 

hi 

b 

th 

we 

on 

th 

pa 

ad 

be 

kn 

stu 

“ ( 
the 


NOTES. 


AmericaN Bar Association. — We remind our readers, and especially 
the bar of the West and Southwest, that the American Bar Association 
meets this year at Denver, on August 21, 22 and 23. This will be the 
first time that this learned and influential body has met west of the 
Mississippi. Gentlemen of the Western bar, you are on your good 
behavior. Do not plan to go to Europe, but turn out and make the 
meeting asuccess. It is not necessary that you should have been already 
enrolled as members. Any member of the bar of his State, in good 
standing, can become a member on little more than a formal application 
and the payment of a nominal fee. 


“Our American LetrTer.’’ — This is the caption of a standing de- 
partment of that very able and high-class weekly legal publication, the 
Law Times, of London. The author of the American letter is James 
Pierpont Davenport, a member of the American bar practicing in the 
city of New York. Mr. Davenport, although a very busy practitioner, 
has a literary turn of mind and habit, and contrives to select the very 
best happenings in the American courts for the subjects of his 


“ American Letter.’’ His letters will well repay perusal on this side of 
the Atlantic. 


Tue Late Cusnman K. Davis as a Lawrer. — The tributes which 
were paid to the late Cushman K. Davis in the Senate, make him at 
once a great lawyer, a great statesman, and a great orator, as well as a 
thorough student of history, philosophy and poetry. Senator Daniel 
paid a high tribute to his attainments as a lawyer, and said that his 
addresses upon international law, delivered in his own State, were the 
best epitomes of that subject in existence. Senator Spooner, who had 
known Mr. Davis when he was young in the law, and engaged in its 
study, said that, while many men possessed a greater knowledge of 
“case law,’’ few men had reached such a thorough understanding of 


the science of thelaw. Mr. Spooner said that many of the best speeches 
VOL. XXXV. 18 
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which the Senator had made had been made in the executive sessions 
of the Senate, and many of them, if published, would have added to 
the prestige of the Senator. 


Can a Man Sreat Himsetr? — In delivering his judgment in the case 
of The Manitoba,’ Mr. United States District Judge Appison Brown, 
a very able admiralty judge, in discussing the meaning of the word 
‘* robbers,’’ used in bills of lading, said that robbery, in the most broad 
and general sense, included theft; and in support of this, he quoted 
the following lines from Shakespeare : — 

Thieves for their robbery have authority when 

Judges steal themselves. 

How can a judge, or any other man, steal himself? And yet we — 
have, elsewhere in Shakespeare, authority for the proposition that this 
can be done. In the play of Macbeth, after the murder of Duncan is 
discovered, his two sons, Malcolm and Donalbain, thus exclaim: — 

Malcolm: V’ll to England. 
Donalbain: TolrelandI. * * * 
Malcolm: * * * There’s warrant in that theft 
Which steals itself when there’s no mercy left. 

We also have the authority of the immortal bard for the conclusion 
that a man can rob himself. In the play of Othello, one of the Dukes 
in attempting to console Brabantio for the loss of his daughter, says : — 


The robbed that smiles steals something from the thief; 
He robs himself that spends a bootless grief. 


A JupGE wHo was a ‘‘ Jotty Goop FreLiow.’’ — According to the 
Law Times (London), an incident occurred at the Waterford Assizes 
that might have been taken direct from Lever’s most rollicking 
novel. While Mr. Justice Murphy— one of the most staid and 
dignified of judges— was addressing a petty jury in a criminal case, 
the court suddenly rang with the sounds of distant riot and revelry, in 
the midst of which the strains of ‘‘ He’s a jolly good fellow”’ and 
other hilarious airs could be heard. The judge immediately stopped 
his charge, and directed the police to arrest the ringleaders of the dis- 
turbance and bring them before him. Several policemen rushed away 
to obey this direction, and then it was explained to his Lordship that 


1 104 Fed. Rep. 145. 
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the grand jurors were celebrating in a neighboring room the elevation 
of the Lord Chief Justice to the peerage. The explanation was con- 
sidered satisfactory, and, the sounds of mirth having shortly afterwards 
ceased, the grand jurors escaped the indignity of being dragged by 
' policemen into the court where they had been recently performing 
judicial duties of their own. 


Tne Late SterpHen M. Waite. — Stephen M. White died at his resi- 
dence, at Los Angeles, Cal., in February, at forty-seven years of age. 
His father was an early emigrant to California from the State of New 
York. The son was educated at the Jesuit College of Santa Clara, and 
was graduated there in 1871. He began the practice of the law in Los 
Angeles, in 1874. Entering politics, he became, in succession, Dis- 
trict Attorney of the County, State Senator, Lieutenant-Governor, 
Chairman of the Democratic State Convention in 1888, United States 
Senator in 1893, and President of the National Democratic Convention 
which nominated Mr. Bryan in 1896. He was a leader of the 
opposition to the political rule in California of the Southern Pacific 
Company, a railroad corporation organized by a special act passed 
by the legislature of Kentucky, with the privilege of building and 
operating railroads in every State and Territory of the Union, except 
Kentucky. Mr. White led the opposition to the domination of that 
corporation, headed by Huntington and Stanford, in the politics of 
California; but, strange to say, when he became senator he accepted 
retainers from that company, and criticisms were made, based upon the 
fact that his senatorial desk was often vacant while he was away, even 
in California, attending to its litigation. 


Tue Fine Poriticat Boss. — The difference between the political 
boss in England and the political boss in America seems to be that in 
England the political boss speaks through the mouth of the King, and 
comes out and shows his hand and gives his commands to the Parlia- 
ment; whereas the American boss is the uncrowned king, responsible 
to no one, working in secret, and pulling his wires by processes which 
escape public attention. This difference is well illustrated by the 
alleged speech of the Queen at a recent opening of Parliament, which 
was as follows: — 


My Lords and Gentlemen: It having become necessary to make further pro- 
vision for the expenses of the operations of my armies in South Africa and 


q 


276 35 AMERICAN LAW REVIEW. 


China, I summoned you to hold a special session in order that you may give 
your sanction to the enactments required for this purpose. You will not enter 
on the discussion of other public matters requiring your attention until the 
ordinary meeting of Parliament next spring. 


This was really the speech of Lord Salisbury and his colleagues, 
hrough the pretended mouth of the Queen. The doctrine of ministe- 
rial responsibility has set aside the responsibility of the sovereign ; the 
Queen had next to nothing to do with it. In former times the com- 
mand of the sovereign was areal command. A leader of the House of 
Commons kneeling before King Henry VIII., was greeted by the ex- 
pression, ‘‘ Get my bill passed, or off comes your head.’’ 


Tue Late Generat Jousert a Lawyer. — The New York Evening 
Post says: — 


So much has been said of the late Gen. Joubert as a soldier that the fact has 
almost been overlooked that he was a lawyer, and that it was his services in 
legal capacities which contributed in part to his elevation in the affairs of the 
South African Republic. It is stated that in early life he was a law agent, that 
this led to his election to the volksraad, and that his vigorous use of his 
slender stock of legal knowledge, led, eventually, to his appointment as the 
republic’s attorney-general. Like Ireton and Whitelock, and other prominent 
figures in the English parliamentary struggle of the seventeenth century, he is 
one of the many lawyers who have given up their professional work to fight for 
their country. 


So many American lawyers have given up their professional work to 
fight for their country, that the example of General Joubert is not 
at all exceptional. 


PRacTICE OF REGARDING THE SPEAKER OF THE House or Commons as 
a Jupici1aL Orricer. — The English practice of regarding and treating 
the speaker of the House of Commons as a judicial officer and of retir- 
ing him to Parliament without opposition, is very honorable to the pub- 
lic opinion of that country. On this subject we are glad to find the 
following paragraph in the Law Times: — 


The return of the Right Hon. W. Court Gully, Q. C., the speaker of the 
House of Commons in the last Parliament, for his former constituency of Car- 
lisle without a contest is significant as a development of the constitutional 
practice by which the office of the speaker has come to be regarded as strictly 
judicial in its character. At the general election of 1895 the seat of Mr. Gully, 
who had been appointed to the chair of the House of Commons in the dissolved 
Parliament, was contested on party grounds. Sir William Harcourt, in a series 
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of letters to the public press, deprecated opposition to the speaker in a con- 
stituency for which he had sat in a former Parliament as tending to lower the 
dignity of the Chair, and to weaken the impression, so strong in recent times, 
that its occupant merges the politician in the strict judicial impartiality req- 
uisite in the guardian of the rights and liberties of the collective body of the 
House of Commons. The position of a speaker, even in electoral matters, 
must, it is submitted, be regarded in the light, at least, of constitutional moral- 
ity with the inviolability of a judicial office. 


Tue Oxpest Livine Grapvate. — The late Benjamin Silliman was, 
for some time prior to his death, the oldest living graduate, alias the 
0. L. G., of Yale College; and now the honor falls upon Judge Cutler, 
of Waterbury, Conn., who is only 93 years of age, and who was grad- 
uated from that great institution of learning in 1829. The lateO. L. G. 
of Yale is reported to have said that he attributed his remarkably 
healthy and long life to the fact that, for seventy-five years he had 
neither smoked nor drank. This reminds us of an ancient gentleman 
who, when at the age of 103 he was advised by his doctor that he could 
not live much longer, assembled his 150 descendants around his bedside 

‘ togive them his parting blessing. ‘‘ My children,’’ said he, ‘‘ take a 


warning from my dismal example. I have smoked, drank, gambled, 
and wallowed in every other vice all my life, and here I am dyirg at 
the immature age of 103; whereas my venerable father never used 
tobacco, nor liquor, and never gambled nor indulged in any other vice, 
and he lived to the ripe age of 105.’’ 


Toe Bompay Law Reporter. — This periodical now reaches us 
regularly among our exchanges. It is published monthly by Ratanlal 
Ranchhoddas, B. A., LL.B., Managing Proprietor, 117, Girgaon Back 
Road, Bombay, India. Itis ably edited. Its contents are very diversi- 
fied, owing to the fact that it deals with English, Mohammedan and 
Hindu law. It also prints an interesting miscellany of American and 
Colonial cases. We find in a recent number headed, ‘‘ Advice to Fresh 
Lawyers,’’ ascribed to the Hon. Mr. Justice Muttusami Ayyar, an 
article which abounds in noble advice to young lawyers, and which is 
poised on the highest plane of ethics. But the word ‘‘ fresh’’ in the 
caption leads us to inquire whether there are any ‘‘ salt’’ lawyers in 
India? Is it indeed true in that country that an old lawyer like an 
old sailor, is called ‘‘ an old salt?’’ This somewhat unusual use of the 
word ‘‘ fresh ’’ reminds us of a caricature published in Harper’s Weekly 
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during our Civil War. It represented a somewhat dilapidated citizen 
sitting on the head of a barrel, in front of a cross-roads grocery, with 
his heels braced against the chines; and a dilapidated soldier in g 
dilapidated Confederate uniform, leading a still more dilapidated mule. 
‘¢ Ary fresh mu-el?’’ said the dilapidated soldier to the dilapidated 
groceryman. ‘*No, but there’s a salt ’un in that ’ar bar’l; yu kin 
hev es much o’ that kine es yu want.’’ 


‘* Ten Days AND THE CLERK WILL So Orper.’’ — A Washington dis. 
patch to the New York Evening Post, says: ‘‘ Chief Justice Fuller 
startled the attendants and visitors of the Supreme Court room by call- 
ing out, in shrill tones, in disposing of a certain case: ‘ Ten days, and 
the clerk will soorder.’’’ The learned: Chief Justice did not call out in 
shrill tones, because he does not speak in that kind of atone. He 
merely meant that a certain party was allowed ten days in which to file 
an additional brief. He was not pronouncing sentence like a police 
court justice, for example, the late Police Court Justice Campbell, of 
San Francisco, who dealt out judgment to ordinary malefactors in 
such doses as the following: ‘* Five and five! ’’ meaning five dollars 
fine, and five days in the workhouse. The writer remembers a case, 
the details of which could not be printed, where a miserable girl had been 
arrested on a charge of vagrancy ; her particular offense being one un- 
known to the law. She cried as though her heart would break, and it 
was evident that her crying was spontaneous and not affected. The 
judge, after inquiring of the policeman of the particulars of her case, 
called her to him, and spoke to her in low tones. She admitted the 
facts. ‘‘ This girl is not hardened, officer,’’ he said, ‘‘ she is capable 
of redemption; and moreover you say she is living with her parents.” 
‘¢ Maria, if I release you, will you stay with your parents and behave 
yourself?’’ The girl made the most ample promises. ‘‘ I release you 
then on good behavior,’’ said the judge. Then came the comical part 
of it. ‘‘G. B.!”’ roared the clerk in a tone that could be heard upon 
the street. ‘* Next case.’’ 


A Corporate Fueitive rrom Justice. —The Supreme Court of 
Illinois having unanimously held that the Associated Press, organized 
under the laws of that State, was a common carrier of news, that body 
proceeded to dissolve and wind up in Illinois, and to reincorporate 
under the laws of New York, with the same identical membership. 


| 


NOTES. 279 


The statute of New York under which the reincorporation has taken 
plaee is known as the ‘‘ Membership Corporation Act,’’ and is sub- 
stantially an act for the incorporation of Mutual Benefit Societies, and 
other corporations organized for social and ideal purposes, but not for 
pecuniary profit. Hon. William B. Hornblower has given an opinion 
that its incorporation under that act is illegal. Meanwhile the Supreme 
Court of Missouri, in the case of State ex rel. etc. v. The Associated 
Press, in which it was sought to break down the local monopoly of that 
organization in St. Louis, and to admit the Evening Star newspaper to 
its news service, has rendered a decision that the Associated Press is 
not a common carrier of news. Thus, we have the solecism that a cor- 
poration which in the State of its creation is a common carrier of news, 
is, when it gets across the Mississippi river into the State of Missouri, 
a mutual benefit society. It is a notable fact that nearly two-thirds of 
the Missouri opinion is devoted to overruling the decision of the Supreme 
Court of the United States, affirmed in subsequent cases, in Munn v. 
lllinois,!_ This is not the first time that the Supreme Court of the United 
States has been overruled by the Supreme Courts of the States. In 
fact, the Supreme Courts of the States are sometimes overruled by their 
own justices of the peace. 


To Lorp or KrLLowen. — We have received a cir- 
cular dated, 1 Essex Court, Temple, E. C., November, 1900, stating 
that a committee has been formed in England for the purpose of erect- 
ing a fitting memorial to the late Lord Russell of Killowen, Lord Chief 
Justice of England. The memorial is to take the form of a statue of 
Lord Russell, to be placed in the Royal Courts of Justice, and of a 
replica of his portrait, by John Sargent, to be offered for acceptance to 
the National Portrait Gallery, in accordance with its rules; and sub- 
scriptions are asked for this purpose. The circular bears a list of 
names of great distinction, beginning with the Lord Chancellor, in- 
cluding ‘‘ His Excellency, the Honourable J. H, Choate, United States 
Ambassador,’’ and ‘‘ The Honourable, the Chief Justice of the United 
States,’’ and ending with the name of Arthur Wagg, Esq. An Ameri- 
can Committee has been formed to promote the object, consisting of 
Chief Justice Fuller, Hon. Joseph H. Choate, and Hon. James C. Car- 
ter. American subscriptions are solicited. They may be sent to 
Mr. James C. Carter, 54 Wall street, New York. 


194 U.S. 113. 
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Women Lawyers or I.itnois. — We have received from our learned 
friend, Judge James B. Brapwett, of the Chicago Legal News, a 
booklet under this title, which consists of twenty-seven portraits of 
the women lawyers of Illinois. The book has this little preface over 
the signature of Judge Bradwell : — 


Chicago and Illinois have more women lawyers than any other city or State 
inthe world. It would seem fitting that this should be so in the city and State 
where Myra Bradwell lived and labored so ably and faithfully to establish the 
equality of men’and women before the law. In this booklet I give the names and 
date of admission of all the women who have ever been admitted to the Illinois 
bar, together with portraits of twenty-seven, being all of those whose photo. 
graphs I had. Ninety women have been admitted to the Illinois bar. This 
booklet cannot be bought. I have prepared it for the purpose of giving a copy 
to each of the women lawyers of Illinois who wish it. The Chicago Legal News 
Company will forward a copy on request to any Illinois woman lawyer.”’ 


These twenty-seven faces are all intellectual, and most of them beauti- 
ful. The venerable and sainted Myra Bradwell, who fought the battle 
for the admission of women to the bar of Illinois, and who, after being 
herself admitted by the Supreme Court of Illinois, never took up the 
practice, enjoys an easy primacy among these twenty-seven faces, and 
must, in her youthful days, have enjoyed the same primacy in any 
galaxy of beautiful women. Next in intellectual gifts, in personal 
beauty, and with a perennial smile that must be a winning force with 
juries, and even with judges, comes Mrs. Mary A. Abrens, who stands 
easily second. We do not wish to hurt the feelings of any of the others, 
when we take leave to say that Ida Platt, the colored girl who sometime 
since graduated with brilliant honors at the Law Department of the 
University of Kansas, is the handsomest, and not the least intellectual 
of all the others. We had a sweet stenographer, true and womanly. 
A young Episcopal clergyman came and carried her off, and took her to 
help him take care of a parish down in New Jersey. Her absolute double 
appears in this book in the portrait of Alice C. Nute. If Mrs. Nute is 
as good a lawyer as Miss Stokes (now Mrs. Heisley) was a stenographer 
and literary assistant, she will be an ornament to the bar. J. Pyle 
Bowen is dressed in a boy’s summer shirt waist, and a boy’s necktie, 
and her hair is cut like that of a boy. This is very sensible. If you 
are going to be a man and do a man’s work, why not dress like a man? 
J. Pyle Bowen looks like an honest, open-hearted boy of fourteen. And 
this calls up the question again whether woman is not, indeed, as has 
been affirmed and denied, ‘‘ undeveloped man.’’ Take almost any young 
woman and cut her hair like that of a boy and dress her like a boy, and she 
would pass for a boy, and generally for a handsome boy. But as & 
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rule, these portraits of lady lawyers indicate that, in becoming forensic 
disputants, they have not put aside any of their sweet and delicate 
feminine ways. The portrait of Ellen M. Martin, but for the puff on 
per shoulders, would pass for that of a talented young lawyer of keen 
perceptions and striking attention, in the attitude of listening to a 
client, and taking in_the facts of his case preparatory to giving him 
legal advice. It is a strikingly intellectual face, but so turned as not 
to show the knot of hair on the back of the head, and hence it looks 
like the face of a young man who parts his hair in the middle. If we 
were to get up a beauty contest upon the rest of these handsome por- 
traits, doubtless one man would vote for one and another for another ; 
for, as the Indian said, ‘‘ If all men thought alike, they would all be 
after my squaw.’’ But we would vote in the order named, for Nellie 
Carlan (face fair, symmetrical and intellectual), for Victoria A. 
Dessallioud (just too sweet for anything), and for Ruth Dick Hall 
(‘‘if she be fair and wise, fairness and wit, the one’s for use, the other 
useth it’’), as the three handsomest, if not the three most intellectual of 
the lot, always excepting Mrs. Bradwell and Mrs. Ahrens. What we 
would like to know is what real measure of success these ambitious and 
talented ladies have really scored at the bar. 


Tue Late Jesse J. Puitirps. —Hon. Jesse J. Phillips, Associate 
Justice of the Supreme Court of Illinois, and sometime Chief Justice of 
that court, died at his home, at Hillsboro, in that State, on February 
16th. He had been ill for several months, and his death was not unex- 
pected. He-was born in Montgomery County, of that State, on May 
22, 1837, and spent all his boyhood days at the place of his birth. His 
education was such as could be obtained in the public schools, and in 
the Hillsboro Academy. He studied law in the office of a law firm in 
Hillsboro, and was admitted to the bar in 1861, and immediately 
opened a law office in Hillsboro. The outbreak of the Civil War 
attracted him from his legal pursuits, and he entered the service as 
lieutenant-colonel of the Ninth Illinois Infantry. He was mustered 
out on the 30th of August, 1864, full of wounds and honors, and was 
afterwards made a Brevet Brigadier-General. If the memory of the 
writer serves him correctly, the Ninth Illinois Infantry sustained the 
greatest loss in killed and wounded of any regiment of General Grant’s 
army, that participated in the two bloody days of Shiloh. After the 
close of the war, the subject of this sketch resumed the practice of the 
law, and was elected Circuit Judge in 1879, and re-elected in 1885. In 
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1890 he was assi8ned by the Supreme Court as one of the judges of 
the appellate court for the Fourth District. In 1895, he was elected 
to the Supreme Bench of Illinois, to fill the vacancy occasioned by the 
death of Judge Scholfield. His position was a somewhat delicate one, 
owing to the great and recognized ability of the judge whose successor 
he became; but he filled the place well, and wrote many good, clear 
and strong opinions. Judge Phillips was always a Democrat, and 
always ran for office on the Democratic ticket, and never was defeated 
but once, which was when he ran for State Treasurer, in 1866, imme- 
diately after the Civil War, and was defeated by General George W, 
Smith, a gallant Union soldier, and member of the bar. In the three 
successive canvasses which he made for the judicial office, it is said 
that his success was due to the so-called ‘‘ Soldier’s Vote.’’ He wag 
very popular among the old soldiers, and their votes came to his rescue 
and pulled him through. Although a Democrat in politics, he was able 
to perceive that the future greatness of our country lies in territorial 
expansion. We heard him make a speech at a ‘‘ Camp Fire ”’ of Ran- 
som Post, of the G. A. R., in St. Louis, shortly before the outbreak of 
the Spanish War, in which he distinctly announced himself as 4 
‘* jingo.’” Judge Phillips was striking in his personal appearance. His 
eyes were large and clear, and his face was frank and honest. His 
black hair was worn long and fell back upon his shoulders. His face 
and figure would arrest attention among men anywhere. 


ABUSE OF PRIVILEGE oF CouNSEL IN ARGUMENT TO Jury — A Doo 
Ficut PRoTRACTED IN THE Courts oF JusticeE.—In one of the 
‘¢ American letters’’ to the Law Times, of James Pierpont Davenport, 
which are always interesting, especially to home readers, the following 
account of a dog case occurs: — 


The somewhat celebrated dog case in which the children of the former 
President of the United States (Rutherford B. Hayes) are the defendants has 
been before the Ohio courts for several years. The Supreme Court of Ohio has 
just ordered a new trial of the case! The plaintiff, a woman, was riding ina 
buggy along a public highway when the dog belonging to the Hayes family 
sprang at the horse and frightened it so that it ran away and overturned the 
buggy. The plaintiff was thrown to the ground and injured, so that she 
suffers, according to her own statement, constantly, and has lost the hearing of 
one of her ears. The plaintiff recovered a verdict, but that verdict has now 
been set aside by the State Supreme Court. The opinion discloses some 
striking features of the trial. The counsel for the plaintiff showed unusual 


1 Hayes v. Smith, 56 N. E. Rep. 879. 
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earnestness, and was allowed by the court to exceed that which the Supreme 
Court now holds to have been the proper duty of counsel. Several witnesses, 
for instance, who testified that the dog had been an inoffensive one, were 
asked on cross-examination as to whether their opinion would not be changed 
if it had committed certain acts set out in full in the questions. The stories 
told of the dog by the counsel would seem to show extreme viciousness; but 
the court held that the lawyer had no right to ask for the hypothetical opinion 
of the witnesses as to matters which did not involve scientific knowledge or 
skill and substitute that opinion for the deliberate judgment of the jury upon 
the sworn facts of the case. The counsel for the injured woman in summing 
up also showed zeal which, the Supreme Court says, should have been re- 
pressed. Counsel charged that the Hayes heirs were engaged in a phenomenal 
effort to suppress the truth, and that they had made use of their wealth for the 
express purpose of keeping out the truth. Matters were referred to concerning 
which evidence had been ruled out, and, when objection was taken to the 
argument, the judge made no ruling, but allowed the counsel to proceed. The 
court ‘quotes with approval the criticism of appellate courts of other States 
condemning the practice of excessive vituperation or other language likely to 
mislead the jury. ‘*Nor ought the presiding judge,” says one of the judges 
whose opinion is stated, ‘to wait until he iscalled on tointerpose. For it is 
usually better to trust to the discrimination of the jury as to what is and what 
is not in evidence than for the opposing counsel to move in the matter. For 
what practitioner has not regretted his untoward interference when the counsel 
thus interrupted resumes, ‘ Yes, gentlemen, I have touched atender spot. The 
galled jade will wince. You see where the shoe pinches.’’? The counsel for 
the Hayes heirs in the Ohio case experienced the truth of that comment; for, 
when they objected to the method of the opposing counsel, they were accused 
of interfering to turn the orator from his point, and as “ bleeding under the 
lash as they never bled before.’? This case, which has already been before the 


courts for years, promises to be among the most notable in the litigations over 
injuries caused by animals. 


LiaBmity or A OR SURGEON FoR DesreRtING His Pa- 
MENT. — According to the San Francisco Examiner, Dr. P. H. Flood 
was ordered to pay $2,000 damages by the Supreme Court of that State. 
The evidence showed that over a year ago he was called to attend Mrs. 
Margaret A. Lathrope. An-operation was deemed necessary by him. 
Her screams interfered with his application of the necessary instru- 
ments. He finally said that if she ‘* did not quit he would quit.”’ And 
leave he did, although the patient was in agony. The husband fol- 
lowed the physician to the door, begging him not to go. Refusing to 
come back, it was over an hour before another doctor was obtained, 
the woman in the meantime suffering dreadfully. The other surgeon 
performed the operation, saving the mother’s life at the expense of that 
of the child. Mr. and Mrs Lathrope sued Dr. Flood and got a ver- 
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dict for $2,000 in the Superior Court. Dr. Flood appealed the case to 
the Supreme Court and the latter affirmed the lower court’s action, 
saying in part: — 


It is the undoubted law that a physician may elect whether or not he wil] 
give his services to a case; but having accepted his employment, and entered 
upon the discharge of his duties, he is bound to devote to the patient his best 
skill and attention and to abandon the case only under one of two conditions, 
First, where the contract is terminated by the employer, which termination 
may be made immediately. Second, where it is terminated by the physician, 
which can only be done after due notice and an ample opportunity afforded to 
secure the presence of other medical attendance. * * ** He can never be 
justified in abandoning the case as did this defendant, and the circumstances 
show a negligence in its character amounting well nigh to brutality. 


Tue CoMMONWEALTH oF AusTRALIA Constitution Act. — If in the 
year 1775 the British Parliament had, in response to the demands of 
the American colonies, passed an act creating a scheme of government 
for those colonies called the Commonwealth of America Act, creating 
an independent government for her American colonies similar to that 
which, nearly a century later, she created for the government of 
Canada, — the statute would have been justly regarded as the most 
important enactment of the British Parliament within the eighteenth 
century. Responding to a demand of her Australian colonies, the 
Parliament of Great Britain, during the last year of the nineteenth 
century, enacted a statute to be known as ‘‘ The Commonwealth of 
Australia Constitution Act,’’ providing a scheme of government for the 
Australian colonies, united, not into a ‘‘ Dominion’’ as Canada is 
called, but into a confederation having the more republican name of 
Commonwealth ; disputing the lament of Byron in his Ode to Venice: 


The name of commonwealth is past and gone 
O’er the three fractions of the groaning globe. 


Strange to say, the birth of a new and mighty republic south of the 
equator has attracted very little attention in the United States. The 
government thus created seems to be substantially independent of the 
mother country in all matters of local or domestic concern, even in 
respect of constitutional questions arising as between different States 
of the Commonwealth. The decision of the Australian High Court is 
final unless it shall certify that, the question is one which ought to be 
determined by His Majesty in Council. The extent to which the new 
Commonwealth is subject to the judicial superintendence of the mother 
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country, by an appeal to the King in his Council, is thus described in 
the Law Times : — 


As originally drafted, Her Majesty’s prerogative of veto was virtually 
annulled. Mr. Chamberlain’s first proposal was to preserve for Australia the 
same right of appeal now enjoyed by Canada, and to strengthen the Privy 
Council by the appointment for seven years of four colonial law lords, payable 
as such by Imperial Parliament funds. On the second reading a modification 
of this scheme was suggested. It was then proposed that the right of appeal 
should exist where non-Australian questions were mooted, but that in those 
domestic miatters the Australian jurisdiction should be left indisputable. 
Differences between two States as to the interpretation of the constitution 
would be dealt with finally in Australia, unless both sides agreed to go to the 
Judicial Committee. In the end, after further negotiations, another amend- 
ment was proposed and accepted; and now, as enacted in the measure, the effect 
may be thus summarized: The Australian High Court, with such exceptions as 
their Parliament prescribes, deals with all judgments, decrees, orders, 
and sentences of any judge exercising original jurisdiction, and of every court 
exercising Federal jurisdiction, or of the Supreme Court, or of the Interstate 
Commission, so far as regards questions of law. The judgment of the High 
Court in all these cases is final and conclusive. The Australian Parliament, 
however, cannot prevent the High Court from determining any appeal from the 
Supreme Court of a State in any matter in which previously there was an 
appeal to the Privy Council. No appeal is now permissible to the Queen in 
Council from a decision of the High Court upon any question, however arising, 
as to the limits inter se of the constitutional powers of the Commonwealth or 
those of any State or States, or as to the limits inter se of the constitutional 
powers of any two or more States, unless the High Court shall certify that the 
question is one which ought to be determined by Her Majesty in Council. It is 
left to the High Court to judge as to the expediency of giving this leave to 
appeal. Except so far as thus dealt with, the right of the Crown is left unim- 
paired as to granting special leave to appeal, and, although the Australian 
Parliament may seek to limit such mattérs, all proposals of this character are 
to be reserved for Her Majesty’s pleasure. Unfortunately the scheme for 
stengthening the Privy Council has not yet got beyond the stage of pourparlers, 
but it is to be hoped that by next session some cut-and-dried plan may be sub- 
mitted for the consideration of the profession both in and out of Parliament. 
The compromise above mentioned seems to have been cordially accepted by the 
colonists, and this epoch-making statute may be regarded as the foundation 
upon which our brethren under the Southern skies will rear in the course of 
years a pew, mighty, and united nation. 


Toe Late Joun A. McCiernanp. —General John A. McClernand 
. died on September 20, 1900, at his home in Springfield, Ill. He was an 
old-timer, born in Kentucky in 1813; admitted to the bar in Illinois in 
1835; served in the Black Hawk war; member of the General Assem- 
bly of Illinois in 1836, 1840 and‘1842; member of Congress in 1842, 
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and for many terms thereafter, down to the outbreak of the Civil War; 
became Brigadier-General of Volunteers in 1861, by the mistake of his 
old friend and neighbor, Abraham Lincoln, made partly with the view 
of conciliating the northern Democrats; promoted to Major-General in 
1862; and participated in the battles of Belmont, Fort Donelson, 
Shiloh, Arkansas Post, and Siege of Vicksburg. He resigned his mil- 
itary commission in 1864; was elected Circuit Judge in Illinois in 1870; 
presided over the Democratic National Convention at St. Louis in 1876, 
and could not make his voice heard through the hall; was twice presi- 
dential elector on the Democratic ticket; was appointed by President 
Cleveland as a member of the Utah Commission in 1886, and was re- 
tained by President Harrison through his administration ; was a charter 
member of the Illinois State Bar Association, and, at the time of his 
death, aged eighty-seven, was said to have been the oldest lawyer in 
Iilinois. 

General McClernand was not an educated soldier, but was an edu- 
cated politician; and he was a neighbor and personal friend of the 
President, though they had been lifelong political opponents. He evi- 
dently wanted to command the army of the Tennessee, in the place of 
General Grant; he was continually writing private letters to President 
Lincoln, criticising Grant. Whether Grant knew this at the time may 
be doubted, but Grant knew enough to make him dissatisfied with 
McClernand. When Grant ordered his famous assault upon the works 
of Pemberton at Vicksburg, on May 22, 1863, he received a message 
from McClernand, who commanded the 13th Army Corps, to the effect 
that some of the troops of McClernand’s corps had carried a portion 
of the Confederate works, stating that he was in possession of two of 
the enemy’s forts; that the American flag waved over them, and asking 
Grant to have Sherman and McPherson make a diversion in his favor. 
A subsequent dispatch sent to General Grant stated: ‘‘ We have gained 
the enemy’s entrenchment at several points, but are brought to 4 
stand.’’ General Grant, from his position, could not see with his glass 
that the troops of McClernand were in possession of any portion of the 
Confederate works; but he nevertheless could not doubt his repeated 
dispatches to that effect, and he accordingly ordered a renewal of the 
assault, which resulted in doubling the losses of the day without 
achieving any successful result. No portion of McClernand’s troops 
had ever been inside the enemy’s works. The only portion of the 
army of General Grant which achieved that distinction was Ser- 
geant Griffith and eleven men of the 12th Iowa. In his official report 
General Grant makes the mistake of referring to the regiment as the 
21st Iowa. The next day McClernand issued a general order to his 
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troops extolling their valor, and stating in substance that the assault 
would have been successful if they had been properly supported by 
other portions of the assailing line. There was at the time a general 
order issued by General Grant, providing that general orders issued by 
subordinate commanders to their troops must be sent to general head- 
quarters. This order was disobeyed or neglected ; General McClernand’s 
order was not so sent. Tk ~eupon General Grant relieved him of his 
command. That was the end of General McClernand’s military career. 

When General Grant began that vigorous and brilliant series of mili- 
tary maneuvers and battles which resulted in the capture of Vicksburg, 
it will be remembered that he marched his army down the Louisiana shore 
toa place called Bruinsburg, south of Vicksburg, and there crossed 
the river on steamboats that had run the gauntlet of the Confederate 
batteries at Vicksburg, and hurried with the first division of his troops 
to the highlands. A boy about 12 or 13 years old, dressed in the 
uniform of a captain, rode with him. It was his son, Frederick Dent 
Grant, whom the boys called ‘‘Cap.’’ Grant. When he reached his 
camping place on the high ground, the scene was a very strange one 
to the boy captain. The exertions of the day had been great. Every- 
thing was shadowed with gigantic trees hanging with a strange moss. 
There was no shelter, and nothing to eat. Some of the accounts were 
to the effect that the personal baggage of General Grant consisted of 
#tooth-brush and nothing more. We have heard numbers of General 
Grant’s escorts, Company A, 4th Illinois Cavalry, say that in that 
scene of desolation ‘‘ Cap.’’ Grant cried. We are glad to know that 
the boy had that much of humanity in him. Not to have been over- 
whelmed with a feeling of homesickness and to have cried, would have 
indicated a nature utterly stolid. At that moment he did not know 
that his father was entering upon a campaign as brilliant as that of 
Bonaparte at Rivoli, and not unlike it in many respects, and that in 
three weeks his name would be spelled among those of the greatest 
generals that have ever drawn sword or mounted horse. An odd 
sequel is that ‘*‘ Cap.’’ Grant is now a Brigadier-General in the service 
of his country, commanding troops in the Philippines, and that Major 
McClernand, a son of General tune is now the Military 
Governor of Cebu. 


Decipine Cases Accorpine To Conceptions oF RiGat anp Justice. — 
We have heard several New York lawyers of distinction make the com- 
plaint that the Court of Appeals of that State shows more and more an 
inclination to disregard hard-and-fast rules of law and judicial prece- 
dents and to decide cases according to what appears to them the justice 
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of the case as between suitor and suitor; and we are sure that this com. 
plaint is going the rounds of the New York bar. The President of the 
Washington State Bar Association recently arraigned the Supreme 
Court of the United States on the same ground. No higher tribute 
was ever paid to a court of justice. Technical rules of law are con. 
stantly misapplied: thatis one of the greatest faults of judges. But 
on the question of what is right and whatits wrong between man and 
man,— what is conscience and what is against conscience in a particu- 
lar case,— judges will generally agree, just as ordinary men will. This 
complaint recalls an address delivered by one of the editors of this 
publication before the bar of the State of Georgia, in the year 1888, in 
which he made a plea for ‘‘ more justice and less technicality.”” We 
quote the concluding paragraph of that address: ‘‘ Above all, the 
conception should be restored to the law that it exists only for the pur- 
poses of justice. A judge should be a priest of justice. A court of 
justice should be a temple. Nor should justice be expelled from 
the appellate, any more than from the trial courts. Our legis. 
latures again and again have passed statutes of jeofails, prohibiting 
the reversal of judgments for causes which do not affect the merits, 
and our courts have as steadily disregarded them, or followed them 
but partially. Even the popular opinion, as echoed by the press, is 
filled with the gross misconception that it is the right of accused per- 
sons to be tried with technical precision and formality. It is the right 
of an accused person to be acquitted if he is innocent, and convicted 
if he is guilty. Beyond this, all rights which relate to modes of pro- 
cedure are not his rights, but the rights of society. These rights of 
society, society may waive, in proper cases, through its constituted 
judicial officers. No reversal should take place, even in a capital case, 
where the evidence is reported in full to the appellate court, as it should 
be in every case, unless the judges at least have a doubt upon the evi- 
dence, whether the accused is guilty or innocent. These things seem 
to me absolutely necessary to the dethronement of the mob and the 
re-enthronement of the law. Moreover, there should be a restoration 
of common sense in the administration of justice. Common sense and 
common justice go hand in hand. They are nearly one and the same 
thing. That kind of law called ‘ technicality ’ should be rooted up un- 
sparingly, when it is contrary to common sense or common justice. 
The idea of justice should diffuse itself through all legal procedure, in all 
courts, at every stage of the proceeding, from the beginning to the end. 


‘* For justice, 
*¢ All place a temple, and all season, summer.’ ! 


1 23 Am. Law Rev. 54. 
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A Law STuDENT’s CELEBRATION OF JOHN MARSHALL Day. — We have 
received an account of an unique celebration of John Marshall Day, by 
the students of the School of Law of the University of Maryland, which 
took place at the Eutaw House, in Baltimore. The following was the 
menu, ingenuously contrived by Mr. Allan C. Girdwood, chairman of 
the Committee of Arrangements. We can find no fault with this menu, 
except that venison was omitted from it. There should have been 
displayed upon it either roast venison, or stewed venison, followed with 
the legend : — 


God’s venison be with them and with all those, 
That would make good of bad and friends of foes. 


Toasts were called and responded to as follows: Consanguinity and 
Affinity, John W. Marshall, Jr. ; Office Rent v. Fees, Clifton D. Ben- 
son; The Legislature of Maryland in 1920, C. Justin Kennedy; Our 
Youth at the Bar, William Milnes Maloy; Latent Ambiguities, James 
J. McGrath; The Lawyer as a Citizen, A. E. Mulliken; The Ladies, 
Raymond Carpenter. These toasts were interlarded with quotations 
from the opinions of the great Chief Justice. One of these quotations, 
taken from his opinion in Cherokee Nation v. Georgia,’ was: ‘* The 
framers of our Constitution had not the Indian tribes in view when they 
opened the courts of the Union.’’ This quotation was from the Indian 
Dred Scott decision —a decision which does no credit either to the 
head or the heart of the great Chief Justice. The Indians were a 
nation capable of making treaties with the United States. They had 
made a succession of treaties with the United States, which the State 
of Georgia ruthlessly trampled upon. Suing as an independent State, 
recognized as such by the fact of having treaty relations with our gov- 
ernment, they sought an injunction in the Supreme Court of the United 
States, in virtue of its original jurisdiction granted by the Constitution 
in suits between foreign nations and a State of the Union, to restrain 
the State of Georgia from asserting its jurisdiction over their reserva- 
tion, which lay within its borders. The great Chief Justice by the 
processes which Thomas Jefferson might well have called one of his 
‘ twistifications,’’ wriggled out of the difficulty by laying down the 
doctrine embodied in the above passage. A doctrine which drove out 
of our courts the children of the soil, whose ancestors had lived upon 
it from time memorial, but which allowed any other treaty-making 
power than our North American Indian tribes, the privilege of invoking 
the same jurisdiction, cannot be defended. It rests on no better 
grounds than those on which the Dred Scott decision was made to rest 


1 § Peters (U.S.), 1. 
VOL. XXAV. 19 
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by the successor of Chief Justice Marshall and a majority of his aggo. 
ciates: a ground which did credit neither to his intellect nor his senge 
of humanity. The doctrine of our courts, Federal and State, now ig, 
that an alien residing among us is entitled to the rights guaranteed by 
the Constitution to our own citizens: neither his life, his liberty, nor 
his property, can be taken from him by the General Government or 
by a State, without due process of law. It is only the native Indian 
that has been put by our judicial tribunals in the category of a man 
without a country, and without any rights that can be enforced in 
judicial tribunals ; and the Court of Appeals of New-York, in repelling 
the right of Montauk Indians to sue a railroad company for a spoliation 
of their lands, has added its sanction to the infamous doctrine, although 
it might have decided the question the other way on the precedent of 
one of its own previous rulings. 


Tue New York State Bar Association. — This learned and in- 
fluential body met at Albany, on Tuesday, January 15th, under the 
presidency of Hon. Francis M. Finch, LL.D., formerly a judge of the 
New York Court of Appeals. The President’s address was on the 
subject of ‘*‘ Legal Education,’’ and was well worth listening to, 
especially that part of it in which he admonished the bar of their duty 
to watch the law schools. The recent address of ex-President Harrison, 
at Ann Arbor, Mich., of which we printed a synopsis in a former nun- 
ber, gave occasion to a paper by the talented Charles A. Gardiner, of 
the New York bar, on the subject of *‘ The Constitution and our New 
Possessions — An Answer to ex-President Harrison.’’ Mr. Gardiner 
made an argumentum ad hominem when he pointed out the inconsistency 
of General Harrison, in that one of the last acts of his expiring ad- 
ministration was an attempt to annex to this country the Hawaiian 
Islands, —an act which his successor, Mr. Cleveland, prevented by 
withdrawing the treaty fromthe Senate. An able sermon was preached 
on the subject of ‘‘ Divorce ’’ by the Rt. Rey. William Croswell Doane, 
D. D., LL.D., Episcopal Bishop of Albany. Hon. Walter S. Logan, 
of New York City, a former president of the association, a gentleman 
who is always ready, delivered an address on the ‘‘ Uses and Abuses 
of Corporations.’”’ Prof. Charles P. Norton, of Buffalo, read 4 
paper on the ‘* State Constabulary Bill,’’ which is, or was nothing 
less than a proposition on the part of the Republicans, now 
overwhelmingly in power in New York State, to take the control 
of the police of the City of New York out of the hands of local politi- 
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cians, that is to say, out of the hands of the corrupt and profligate 
Tammany gang, and vest it in another gang of political bosses. John 
H. Hopkins, Esq., of Rochester, read a paper on ‘‘ The New Constitution 
of the United States.’’ ‘* The International Court of Arbitration at The 
Hague,’’ was the ‘subject of a paper by Frederick W. Holls, Esq., of 
New York City. The event of the meeting was the annual address on 
“ Chinese Jurisprudence, ’ by Wu Ting-Fang, LL.D., Chinese Envoy at 
the Court of Washington, Spain and Peru, Barrister at Law, etc. We in- 
tend to print this article hereafter. Hon. David Bennett Hill, anciently 
and often President of the New York State Bar Association, and Hon. 
John B. Stanchfield, recently defeated in the race for Governor of the 
State of New York, were among the speakers at the banquet. Mr. Lewis 
E. Carr — plain Mister — think of it! — was also one of the speakers. 
Carr can never be safely omitted when a banquet speech is to be 
made. He scintillates, flashes and foams with wit of the Artemus 
Ward variety. Dr. Chauncey M. Depew (who, we may parenthetically 
say, in his speech in the Senate on the Philippine question, first edition, 
coined the word ‘‘ evolute,’’ which we are pained to say was omitted 
from the second edition of said speech), is not in it as an after-dinner 
speaker when Carr is around. At the business session of the meeting 


a good many things were said and done, but they were mostly of local 
interest. 


Tae Late Wiiuiam M. Evarts. — William Maxwell Evarts died at 
his residence in New York City, on the 28th of February last, of old 
age and intercurrent pneumonia. He had passed his 83d birthday on 
February 6, having been born in Boston on February 6, in the year 
1818. He was one of the few great American lawyers that was not 
born on a farm. His father was Jeremiah Evarts, who was a college- 
bred man, a man of literary tastes, and a writer on religious sub- 
jects. He was for some years the treasurer of the American Board of 
Commissioners for Foreign Missions, and afterwards its corresponding 
secretary. Although trained to the law, he gave up the practice for the 
editor’s desk, and was, at the age of twenty-nine, editor of a religious 
journal published in Boston, called “The Panoplist,’’ which journal 
was afterwards merged into ‘‘ The Missionary Herald,’’ of which Mr. 
Evarts continued as editor. The great lawyer thus grew up in a liter- 
ary atmosphere, and did not have the advantage of that robust consti- 
tution which he might have acquired at the plow. The middle name 
‘Maxwell,’ of the great lawyer, was the name of a college mate 
of his father’s. He seems to have followed his own convictions 
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as to the place where he should be educated; for he said in a speech 
at a banquet in 1877: ‘‘I remember, when I was a boy I tray. 
eled 240:miles by stage coach from Boston to New Haven, to avoid 
going to Harvard University, which was across the bridge.’’ In pre- 
ferring Yale to Harvard, he followed the wish of his father. Two of 
his classmen at Yale were Morrison R. Waite, afterwards Chief Justice 
of the United States, and Edwards Pierrepont, at one time American 
Minister to England. At college Mr. Evarts was on the second list of 
honors,! together with Mr. Waite and Mr. Pierrepont, the last being 
the ‘* Higb Oration Man.’’ Samuel J. Tilden was also a member 
of ‘the class of 1837, but Mr. Evarts never formed his acquaint. 
ance. 

He attended the Harvard Law School in 1838 and 1839, and after- 
wards came to New York City, and entered the law office of Daniel 
Lord, with whom he had become acquainted while at New Haven. 
His progress at the bar was so rapid that he received the appointment 
of Assistant United States Attorney in 1849, and two years later, when 
only thirty-one years of age, that of United States District Attorney. 
One of his early cases, when District Attorney, was that of the United 
States v. Sullivan. The defendant, John I. Sullivan, a journalist, had 
organized a fillibustering expedition in the spring of 1851, which was 
to start to Cuba on a ship called the ‘‘ Cleopatra,’’ to assist the insur- 
gents there struggling against the Spanish government. Warrants of 
arrest were issued when the ship was on the point of sailing, which 
were served on board. The trial of the defendants lasted four weeks, 
and attracted wide attention, but the jury failed to agree. There 
were {men on the jury that would not convict of felony a party of 
men starting out to assist a people in their struggle for liberty against 
an unspeakable tyranny, no matter what the law might be. 

In the celebrated Lemmon Slave case, which came before the courts 
of New York in 1853, Mr. Evarts, unhampered by the demands of an 
official” position, was on the side of freedom. The owner of certain 
slaves brought them into the State of New York in transit from one of 
the more Northern States, to the State of Texas. They were there lib- 
erated by one of the inferior State courts on a writ of habeas corpus, 
on the principle that *‘ slaves could not breathe ’’ in the State of New 
York, and could not be taken through to a slave State, although when 
in such slave State, they would be slaves and the property of the mas- 
ter claiming them in New York. The celebrated Charles O’Connor 
represented the slave owner. He took the extreme ground that slavery 
was not morally wrong, and that there was no law of nature or of God 
against slave-holding. The Court of Appeals was divided, but the ma- 
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jority affirmed the action of the court at special term, which had been 
affirmed by the general term, in favor of the right of the slaves to 
liberty. 

In the Republican convention which met in the so-called ‘‘ Wigwam ”’ 
in Chicago, in 1860, and nominated Abraham Lincoln over William H. 
Seward for the presidency, Mr. Evarts, in common with the rest of the 
New York delegation, supported Seward; but when Lincoln had been 
nominated, he made the motion to make the nomination unanimous. 
He supported Lincoln’s candidacy actively, and made some very effec- 
tive campaign speeches in his behalf. In 1861 he was a candidate for 
the senate of the United States, but finally withdrew in favor of Ira 
Harris. 

During the period of the Civil War he was often retained as special 
counsel for the government in important cases. In 1861 he was one 
of the counsel of the United States in the trial of the officers and 
crew of the schooner ‘‘ Savannah ’’ on a charge of piracy, and estab- 
lished the right of the government to treat captured Confederate vessels 
as maritime prizes. In 1866 he successfully contested the constitu- 
tionality of a State law subjecting to taxation the bonds of the United 
States and United States treasury notes, except when Congress should 
sanction such taxation. 

When Andrew Johnson was impeached hy the House of Represen- 
tatives before the Senate, presided over for the purposes of the trial, 
under the Constitution, by Chief Justice Chase, the respondent selected 
Mr. Evarts as one of his leading counsel, and he conducted the defense 

_with great ability, adroitness and technical skill; but it is not correct 
to say that to the mere fencing of Mr. Evarts as a lawyer was due the 
fact of the acquittal. It was due to the fact that four Republican 
senators had the independence and manhood to rise against the tram- 
mels of party and to vote as judges. This prevented the necessary two- 
thirds vote in favor of conviction. 

Mr. Evarts was counsel for the United States before the so-called 
Geneva Arbitration, which fixed the responsibility upon England for 
the depredations upon American commerce of the Confederate cruiser 
“ Alabama,’’ which had been built in England and fitted out there, 
though her arnament was actually put on board while she was out at 
sea, 

In 1877 when the succession to the presidency as between Governor 
Tilden, the Democratic nominee, and Governor Hayes, the Republican 
nominee, threatened the country with civil war, and the so-called Elec- 
toral Commission, justifying its right to existence on the principle of 
hecessity, was organized by Congress to determine the question, Mr. 
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Evarts was one of the counsel for the Republican party, and is said to 
have enhanced his reputation as a lawyer by his brilliant advocacy of 
the claims of that party, which advocacy resulted in placing in the 
presidential chair a man who had been elected by a minority — yes — 
of about 240,000 of the popular votes. For this service to Mr. Hayes, 
he became his Secretary of State, which office he filled in a dignified 
manner, and with credit to the country. 

In 1881, after he had retired from the office of Secretary of State, 
he became a delegate to the International Monetary Conference, held 
in Paris. In 1885, he was elected tothe Senate of the United States, 
by the Legislature of New York, and filled out his senatorial term of 
six years, enhancing his reputation by a number of noteworthy 
speeches. But by far his most important public service as a Senator 
was securing the passage of the act creating the United States Circuit 
Courts of Appeals, known as ‘‘ The Evarts Act’’. 

His law firm at first bore the name of Butler, Evarts & Southmayd, 
and afterwards that of Evarts, Southmayd & Choate, and still later that 
of Evarts, Choate & Beaman. He never retired from the last named 
firm, though for some years he was unable to visit the office and attend 
to his duties as a member of it. A list of the other noteworthy cases 
in which he took part would be a long and perhaps a dry recital. Not 
the least among them was the miserable suit against Henry Ward 
Beecher brought by Mr. Tilton, a very nervous and excitable, if not 
cantankerous, member of his congregation. This trial, it will be re- 
membered, lasted about six months, and, strange to say, all the jurors 
survived it, and at the end of it, they succeeded in disagreeing. Mr. 
Evarts made many public addresses, many of which are said to be 
worth preserving. But, strange to say, he was singularly indifferent 
to the perpetuation of his fame. No collection of his addresses 
and orations has ever been mace, although his eulogy, before Dart- 
mouth College, of Chief Justice Chase, and his oration at the Phil- 
adelphia Centennial Exposition, in 1876, and perhaps some others, were 
issued in pamphet form. Magazine editors often plied him with 
solicitations to dictate or write reminiscences, but he steadily refused. 
His orations and addresses were models of good English, stately and 
elegant; but he could make a pun or joke as well as the next man, — 
as for example, when he wrote a letter to George Bancroft, the his- 
torian, in which he said: ‘‘ Dear Bancroft: I send you two products 
of my pen to-day, — my usual half barrel of pig pork, and my eulogy 
on Chief Justice Chase.’’ 

We acknowledge our indebtedness to the New York Tribune for the 
materials from which the foregoing sketch has been taken. 
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Trisute To ApotPH ORIGINATOR OF THE CELEBRATION OF 
‘¢ Joan Marswaty Day.’’ —The project of celebrating the one hundredth 
anniversy of the day on which the great Chief Justice took his seat, 
originated in the fertile brain of Adolph Moses, a member of the Chi- 
cago bar, and editor and proprietor of the National Corporation Re- 
porter. He introduced a resolution in the Illinois State Bar Association, 
proposing that that association memorize the American Bar Association 
on the subject. The American Bar Association took the matter up 
and adopted it, and Mr. Moses became the secretary of the committee 
appointed to carry the movement through, and on him devolved the 
labor of keeping the ball rolling, a labor which he well and handsomely 
sustained. Among the celebrations of John Marshall Day was a ban- 
quet by the bar of Chicago, in honor of the day. At this banquet the 
following resolution was adopted : —- 


Assembled at the banquet board in honor of John Marshall, Chief Justice 
of the United States, the bar of Chicago congratulates one of its members, 
Adolph Moses, on the national adoption of his motion, made before the Illinois 
State Bar Association, July 9, 1899, that the centenary of the installation of 
John Marshall as Chief Justice be celebrated by the bench and bar. In every 
court of his country this day has been celebrated. The inspiration thus derived 
from the career and character of the great Chief Justice dignifies the bar, 
exalts the bench, and strengthens the republic. 

His brethren, appreciating the zeal, enthusiasm and disinterestedness o 
their associate, Adolph Moses, are proud that through his efforts the Chicago 
bar has the honor of originating this day’s celebration. 


A committee was appointed to have this resolution suitably engrossed, 
and to present it to Mr. Moses. The venerable Judge Bradwell made a 
happy presentation speech, dwelling especially upon the educational 
value of the celebration, and upon the fact that its tendency was to 
awaken the people to a desire to become better acquainted with the 
constitution of their country. In order that Mr. Moses might have a 
reminder of the celebration always with him, the committee also pro- 
cured and presented to him a gold and diamond watch fob, upon the 
face of which was engraved the words : — 


The Bar of Chicago to Adolph Moses, proposer of the Marshall Centenary 
Celebration, 1901:’’? on the reverse side the inscription reads, ‘“‘Who honors 
John Marshall reveres the constitution.’’ 


Mr. Moses made a happy response. According tothe Chicago Legal 
News,— reading from several letters, just received, showing the views 
of judges and lawyers as to the educational force of the great demon- 
stration, he singled out the celebration at Charleston, S. C., within 
sight of Fort Sumter, showing conclusively that we have undergone a 
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new birth, a re-awakening of an intenser nationality, as shown in the 
Southern States, where there had been but one dissenting voice. 
Doubtless the John Marshall Day movement has had an educational 
value on Brother Moses himself. Doubtless he has ‘‘ undergone a new 
birth,’’ and reawakening of an intenser nationality; for he was, we 
understand, a gallant officer in the Confederate army. But he acted 
according to his convictions then, as now. John Marshall, tramping 
along through snow and mud in a battalion commanded by his father, 
Thomas Marshall, and suffering without a murmur during the dreadful 
winter of Valley Forge, is a more edifying spectacle of patriotism than 
John Marshall writing the Dartmouth College decision,! or the Indian 
Dred Scott decision,? in which it was held that Indians cannot sue in 
courts of the United States to vindicate their rights against the white 
man. Notwithstanding Marshall’s intense devotion to the principle of 
one country, and one government acting immediately upon the people 
of that country, and challenging their immediate allegiance, and not 
acting through the States or by permission of the States, — if Marshall 
had been a young man at the outbreak of the Civil War, he might 


have ‘‘ gone with his State,’’ as Robert E. Lee did, and as Adolph 
Moses did. 


Tue, CELEBRATION OF JOHN MARSHALL Day. — The celebration of John 
Marshall Day, the centennial anniversary of the day when the great 
Chief Justice ascended the judicial bench, took place at the larger 
capitals throughout the country, on February 4th, and on the whole 
was successful, impressive, and of great educational value to the 
people. The greatest interest centers in the celebration at Washington. 
The President had recommended in his annual message that the day be 
celebrated with appropriate ceremonies, in conformity with the recom- 
mendation of the American Bar Association. The public or govern- 
mentaljceremonies took place in the hall of the House of Representatives 
at the Capitol. The programme had been arranged by joint committees 
of Congress, under the guidance of William Wirt Howe, of Louisiana, 
a former President of that Association, and president of the committee 
appointed by it on the subject of John Marshall Day. It was a curious 
spectacle to see the President and his Cabinet file in and take their seats 
to assist in the celebration of the memory of the judge who had made the 
first?attack upon the independence of the executive branch of the gov- 
ernment, and that too in a matter which the Constitution had peculiarly 
committed to that branch of the government, the appointment and tenure 


1 4 Wheat. (U. S.) 518. 2 Cherokee Nation v. Georgia, 5 Pet. (U. S.) 1. 
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of Federal offices. ‘The diplomatic corps attended, and many distin- 
guished persons were in the galleries. Among the spectators was Lewis 
Marshall, of Orange Court House, Virginia, the oldest descendant of 
the great Chief Justice. The Chief Justice and five of the Associate 
Justices of the Supreme Court of the United States attended. Officers 
of the Bar Association of the District of Columbia and many lesser 
dignitaries were out in considerable force. The Chief Justice of the 
United States called the meeting to order. A prayer was offered by 
the Rev. Dr. William Strotter Jones, of Trenton, N. J., a great-granison 
of Chief Justice Marshall. Then followed the address of Mr. Chief 
Justice Fuller, which consisted of an eloquent tribute to his great pre- 
decessor, relating chiefly to his work in interpreting the Constitution 
of the United States. The orator of the day was Wayne MacVeagh, 
of Pennsylvania, formerly Attorney-General of the United States. He 
could not resist the temptation of getting in a counterblast to Im- 
perialism, which was couched in the following elevated and impressive 
language : — 


And although many good and thoughtful people are just now greatly 
troubled at what seems to them an evil promise of the future, as American 
lawyers, we must never for a moment, in dark days or in bright, despair of the 
republic. Differences of opinion may well exist as to the best methods of dis- 
charging the grave and serious duties unexpectedly devolved upon us by a war 
begun with the noble object of helping a struggling people to secure their in- 
dependence; but let us trust that, however we may differ as to methods, we all 
believe that thetrue glory of America and her true mission, in the new century, 
as in the old, is what a great prelate of the Catholic church has recently 
declared it to be: To stand fast by Christ and His gospel; to cultivate not the 
Moslem virtues of war, of slaughter, of rapine, and of conquest, but the 
Christian virtues of self-denial and kindness and brotherly love; and that it is 
our mission, not to harm but to help to a better life every fellow-creature of 
whatever color and however weak or lowly; and then we may some day hear 
the benediction, ‘‘ Inasmuch as ye did it to one of the least of these my brethren 
ye did it unto me.”’ 

When we come at last to believe that the true mission of nations as of men 
is to promote righteousness on earth; that conferring liberty is wiser than 
making gain; that new friends are better for us than new markets; that love 
is more elevating than hatred; that peace is nobler than war; that the humblest 
human life is sacred; that the humblest human right should be respected; and 
it is only by recognizing these truths, which can never fail to be true, that our 
own beloved country can worthily discharge the sacred mission confided to her 
and maintain her true dignity and grandeur, setting her feet upon the shining 
pathway which leads to the sunlit summits of the olive mountains, and taking 
abundant care that every human creature beneath her starry flag, of every color 
and condition, is as secure of liberty, of justice, and of peace as in the republic 
of God. 

In cherishing these aspirations and in striving to realize them, we are 


3 
. 


298 35 AMERICAN LAW REVIEW. 


wholly in the spirit of the great Chief Justice; and we can in no other way so 
effectually honor his memory as by laboring, in season and out of season, to 
make this whole continent of America ‘‘ one vast and splendid monument, not 
of oppression and terror, but of wisdom, of peace, and of liberty, on which 
men may gaze with admiration forever.” 


When the ceremonies were over, the Rev. Mr. Milburn, the blind 
chaplain of the Senate, pronounced a benediction. In the evening a 
banquet was given at the Arlington, in honor of the memory of John 
Marshall, under the auspices of the Bar Association of the District of 
Columbia. Two justices of the Supreme Court of the United States, 
Justice Harlan and Justice Brewer, attended, and there were many 
lesser judicial luminaries present. Judge William Wirt Howe, of 
Louisiana, acted as toast master, in which office he displayed his usual 
skill. In his speech he dwelt upon the fact that Marshall had first 
made the judiciary independent. 

Memorial exercises were also had in many of the public and private 
schools of Washington, especially in the public schools. 
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FEDERAL JURISDICTION AS DEPENDING Upon Diverse State Cirizen- 
sHIP: WHEN A CitTizEN OF A Domestic STATE MAY BE OMITTED SO AS NOT 
to DEFEAT THE JURISDICTION: OTHER Questions RELATING TO SucH 
JURISDICTION — Wuart 1s Citizensuip? —In Pacific Mutual Life Insur- 
ance Co. v. Thompkins,! the Circuit Court of Appeals for the Fourth 
Circuit has had the question of Federal jurisdiction as depending upon 
diverse citizenship before it in a case in which it was held that the 
plaintiff, who had removed with his family from one State into another 
and remained there for a number of years, had ceased to be a citizen 
of the former State, within the meaning of the Judiciary Act of 1888, 
and did not regain a residence there, so as to entitle him to maintain 
an action in the Federal Court in that State against a corporation of 
another State until he actually returned there to reside, although he 
may have formed the intention of returning prior to the commencement 
of the action. In giving the opinion of the court, Mr. Circuit Judge 
Simonton said : — 


At the beginning of this suit the plaintiff had his home and family at Clifton 
Forge, in the State of Virginia. He had lived at Clifton Forge from 1893, or 
the beginning of 1894, up to that time, owned his house there, voted there. 
He had been born in the State of West Virginia, and had lived at Huntington, 
in that State. He removed to Clifton Forge, Va., and had changed his domicile. 
Was this chahge made animo manendi? By this term is not meant the hope 
and expectation which so many entertain who leave their homes for business 
purposes or to better their fortunes, — of some day returning to the place of 
their birth, and there to reap the reward of their efforts. But did he go to 
Virginia intending to make it his home so long as his business required it 
He had no home elsewhere. He established his home at Clifton Forge by buy- 
ing a house and putting his family in it. He paid his taxes there. As has 
been seen, he cast his vote there. In his application for his policy he stated 
his residence to be Clifton Forge, May 21, 1897. In his claim notice, September 
5, 1897, he states his name, and his residence as Clifton Forge, Va. The policy 
states him to be of Clifton Forge, Va. ‘‘ Among the circumstances usually 
relied on to establish the animo manendi,”’ says the court in Mitchell v. U. S.,? 
are declarations of the party, the exercise of political rights, the payment of 
personal taxes, a house of residence, and a place of business.”’ ‘“‘ On a change 


1 101 Fed. Rep. 539. 2 21 Wall. 353; 22 L. Ed. 584. 
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of domicile,’’ says the court in Shelton v. Tifflin,! ‘from one State to another, 
citizenship may depend upon the intention of the individual. But this inten- 
tion may be more satisfactorily shown by acts than declarations. An exercise 
of the right of suffrage is conclusive on the subject.”” In The Venus,’ if one 
removes with the intent to make a permanent settlement or for an indefinite 
time, he changes his domicile.’ There is a very strong presumption that in the 
case at bar the plaintiff had changed his domicile, and had become a citizen of 
the State of Virginia. He, no doubt, hoped and intended to return to his 
former home in West Virginia. But the consummation of that hope and intent 
depended upon circumstances beyond his control,—the happening of some 
fortunate event giving him opportunity of return. But, besides this, and even 
admitting, for the sake of argument, that the remote expectation and hope of 
return to West Virginia were sufficient to prevent a change of domicile, and 
so he remained a citizen of West Virginia, this would not be sufficient to give 
the court jurisdiction. He must have been at the institution of the suit a resi- 
dent as well as a citizen of the State of West Virginia. Now, on the 30th of 
September, the day this suit began, he and his family still had their home in 
Clifton Forge, Va., which he had purchased, and in which he had established 
them. From this home he and they did not remove until nearly a month after- 
wards. Even if he had not changed his domicile, he certainly had his resi- 
dence in the State of Virginia. Residence and domicile are not the same. 
‘©A party may be a resident of a place, although not domiciled there.’’ ‘4 
It is true that he ‘had made every preparation for removal, and had 
a fixed intention to remove. But, to make a change of residence, two 
things must concur,—the intention to remove and the act of remov- 
ing. ‘A citizen of the United States is entitled to transfer his citizenship 
from one State to another, by change of domicile, whenever he desires to do so. 
And when there has been an actual removal with intent to make a permanent 
residence, and the acts of the party correspond with the purpose, the change of 
domicile is completed, and the law forces upon him the character of a citizen 
of the State where he has chosen his domicile, although he may have formerly 
declared that he nevertheless considered himself a citizen of the State he has 
left.”’> So, also, in Ennis v. Smith,® actual residence is necessary for a change 
of domicile; and, by analogy, actual removal is necessary for a change of resi- 
dence. Therule of Ennis v. Smith is still more distinctly stated in Mitchell v. 
U. 8.7 The change must be both facto et animo. In Penfield v. Railroad Co.,® 
is a decision as to the term “‘ residence,’’ as contradistinguished from ‘ domi- 
cile.”” In that case it was held that a traveling salesman residing in St. Louis, 
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Mo., who had sent his wife and children to Brooklyn, N. Y., where they took 
up their residence and commenced to keep house, and have since then resided, 
did not become a resident of the State of New York until he joined his family 
there, and changed his actual residence to that State, although his domicile 
might be there. In that case many New York cases are quoted, and commented 
upon with approval, all showing that the term ‘‘ residence”? means actual resi 
dence, and not residence in contemplation. In our opinion, the plea to the 
jurisdiction was well taken, and should have been allowed. The case will be 
remanded to the Circuit Court, with instructions that the same be dismissed 
for want of jurisdiction. 


This interesting question was also considered in two cases which are 
cited under the name of International Trust Co. v. Townsend Brick &c. 
Co.,1 by the Circuit Court of Appeals for the Sixth Circuit. The court 
held that the jurisdiction of a court of the United States is not defeated, 
in a suit brought only against defendants who are citizens of other 
States than that of the complainant, merely because the bill discloses 
that there are other citizens of the same State with the complainant who 
might properly have been made defendants, provided such other citizens 
are not necessary parties to the bill. If they were necessary parties, 
the court might refuse to proceed; but that would be for a reason going 
to the general jurisdiction of a court of equity. This decision con- 
forms to the well-known practice in suits in equity, and we presume in 
suits at law in Circuit Courts of the United States, of omitting local or 
domestic parties, provided the case is such that it can properly proceed 
to judgment without them. For example, if it is sought to control by 
injunction the act of a corporation and its directors, a single director 
may, it issupposed, be omitted. So, clearly, where the action is at law 
against a number of joint tort-feasors, the liability being several as well 
as joint, the plaintiff can omit any one, tbe joinder of whom would 
defeat the jurisdiction. 

It is the purpose if the rest of this note to trace some of the more 
important decisions upon this subject and to show that the citizenship 
which is necessary to give jurisdiction to a court of the United States, 
on the ground of diverse State citizenship, is a citizenship synonymous 
with domicile, and not a citizenship with reference to political rights 
merely. Citizenship and the right to vote are neither identical nor 
inseparable. For instance, the constitution of a State, although it 
authorizes residents and unnaturalized foreigners to vote at State elec- 
tions, and to hold office, does not make them citizens of the State for 
the purposes of Federal jurrisdiction; and hence such persons may 
remove causes to the Circuit Court of the United States on the ground 
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that they are aliens, although they may have resided in the State for 
many years and voted at elections, as authorized by the State Consti- 
tution, or held office under the laws of the State. The force of this 
decision is that the mere right to vote does not determine the question 
of citizenship, when the distinction between citizenship and alienage is 
the subject of the inquiry. Mr. Justice Miller says that probably, 
under the Constitution of Minnesota, ‘‘ only about one in five of its 
citizens is entitled to vote.’’ ? 

‘* Where an individual has residedin a State for a considerable time, 
being engaged in the prosecution of business, he may well be pre- 
sumed to be a citizen of such State, unless the contrary appears. 
And this presumption is strengthened, where the individual lives on a 
plantation and cultivates it with a largeforce, * * * claiming and 
improving the property as his own. Ona change of domicile from 
one State to another, citizenship may depend upon the intention of the 
individual. But this intention may be shown more satisfactorily by 
acts than declarations. An exercise of the right of suffrage is not con- 
clusive on the subject ; but acquiring a right of suffrage, accompanied by 
acts which show a permanent election, unexplained, may be sufficient.’’ ® 

In an earlier case at circuit, before Mr. Justice Thompson, it was 
said that the averment of citizenship necessary to give jurisdiction to 
the Federal court, was sustained by proof of a permanent and fixed 
residence, under such circumstances that it might be said that he had a 
domicile there. A mere temporary residence for some special purpose, 
might not be sufficient.‘ 

The fact that a citizen of one State removes to another State with 
the avowed object of enabling himself to bring a suit in a court of the 
United States, is not a fraud on the jurisdiction of the United States, 
provided he does not intend to return to the State of his former resi- 
dence ; otherwise, it seems that it is.5 
1 Lanz v. Randall, 4 Dill. (U. S.) ° Shelton v. Tiffin, 6 How. (U. 8S.) 
425, per Miller, J. 163, 185, per Mr. Justice McLean. In 

2 Ibid., p. 430. This case is re- this case it was held, as a fact, that one 
affirmed in Minneapolis v. Reum, 56 who had come from Virginia to Louis- 
Fed. Rep. 576 (Court of Appeals), iana and seemingly taken up his per- 
opinion by Sanborn,J. Thecourt hold manent residence there, was properly 
that Congress alone can naturalize an sued in the United States Court. 


alien; and that, until so naturalized, 4 Catlett v. Pacific Ins. Co., 1 Paine 
a foreign born person remains an (U.S.), 594, 610. 
alien, notwithstanding the Constitution 5 Catlett v. Pacific Ins. Co., 1 Paine 


of the State of his residence entitles (U.S.),596, perMr. Justice Thompson. 
him to vote. The same ruling was made by Mr. Jus- 
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‘* Citizensnip,’’ said Mr. Justice Washington, in charging a jury in 
a still earlier case, ‘‘ when spoken of in the Constitution in reference to 
the jurisdiction of the courts of the United States, means nothing more 
than residence. * * * To give jurisdiction to the courts of the 
United States, the suit must be between citizens residing in different 
States, or between a citizen and an alien.’’ Then he went on to de- 
scribe the circumstances from which a bona fide intention to change 
one’s domicile, such as would be tantamount to a change of citizenship, 
might be presumed.! 

In the same year the question was considered at circuit by Mr. Chief 
Justice Marshall. He said, in one part of his opinion, that ‘‘ the universal 
understanding and practice of America is that a citizen of the United 
States residing permanently in any State, is a citizen of that State; 
otherwise a citizen by statute could never belong to any State, and 
could never maintain a suit in the courts of the United States. In the 
sense of the Constitution and of the Judicial Act, he who is incorpo- 
rated into the body of the State, by permanent residence therein, so as 
to become a member of it, must be a citizen of that State, although 
born in another. Or, to use a phrase more familiar in the books, a 
citizen of the United States must be a citizen of that State in which his 
domicile is placed.’’ ‘* What,’’ he added, ‘‘ is permanent residence? 
This question must, in some cases, depend upon a great variety of con- 
siderations; and, as in all mixed and doubtful questions of fact, each 
circumstance must be allowed its due weight. Birth alone, undoubt- 
edly, gives a man permanent rights as a citizen; and although those 
rights, so far as respects suits in the courts of the United States, may 
be changed by a change of residence, yet in doubtful cases, birth will 
always have great influence.’’ And, after reviewing the meager author- 
ities then existing on the subject, he said: ‘‘ This certainly does not 
prove what residence will constitute domicile or citizenship. But I 
think it is proved that it is not constituted by every residence.’’ ? 

In a later and somewhat celebrated case, Mr. District Judge Deady 
(Mr. Circuit Judge Sawyer concurring), defined citizenship with refer- 
ence to this question, thus: ‘‘ Citizenship is a status or condition, and 
is the result of both act and intent. An adult person cannot become 
a citizen of a State by merely intending to, nor does any one become 
such citizen by mere residence. The residence and the intent must 


tice Story in Briggs v. French, 2 Sumn. 2 Prentiss v. Barton, 1 Brock. 
(U. S.) 251. (U. S.) 389, 391, 393. 

1 Cooper v. Galbraith, 3 Wasb. 
(U. S.) 546, 553-4 (anno 1819). 


304 35 AMERICAN LAW REVIEW. 


coexist and correspond ; and though, under ordinary circumstances, the 
former may be sufficient evidence of the latter, it is not conclusive, and 
the contrary may always be shown; and when the question of citizen- 
ship turns on the intention with which a person has resided in a par- 
ticular State, his own testimony, under ordinary circumstances, is 
entitled to great weight on the point.’’! 

This doctrine was reaffirmed by the Supreme Court of the United 
States in 1888, —the holding being that where there is an actual 
change of domicile, the motive of the change is immaterial ; but in that 
case, it appearing to the court that the plaintiff had no motive of acquir- 
ing a domicile in the State to which he had removed, but that his sole 
object was to place himself ina situation to invoke the jurisdiction of 
a court of the United States, — and to return to his former State as 
soon as he could do so, without defeating such jurisdiction, — 
it was held that the suit ought to have been dismissed. ‘The opinion 
of the court, by Mr. Justice Harlan, quotes the opinion of Mr. Justice 
Washington in an early case: ? — 

‘¢ If the removal be for the purpose of committing afraud upon the 
law, and to enable the party to avail himself of the jurisdiction of the 
Federal courts, and that factbe made out by his acts, the court must 
pronounce that his removal was not with the bona fide intention of 
changing his domicile, however frequent and public his declarations to 
the contrary may have been.’’ ° 

But a domestic trustee may resign, and a foreign trustee be substi- 
tuted, for the purpose of enabling a suit affecting the trust to be 
brought in a court of the United States.‘ 

‘* But while residence, as a fact, is prima facie evidence of citizen- 
ship, itis not conclusive of the question. A person may be a citizen 
of one State or country, and reside for the time being in another.’’ ® 

Where the record merely showed that the plaintiffs (three per- 
sons) in a suit which had been removed from a State court into 
the Circuit Court of the United States, constituted a partnership 
firm, doing business in New York, and that two of the members 
of the firm were residents of that State, and the defendant was a 
corporation created under the laws of Missouri,— it was held that 


1 Sharon v. Hill, 26 Fed. Rep. 337, S&S.) 76,81, and in Kingman v. Holthouse, 


342. 59 Fed. Rep. 305. 
2 The case was Butler v. Farnsworth, 4 Manhattan Life Ins. Co. v. 
4 Wash. (U. S.) 101, 103. Broughton, 109 U.S. 121. 


3 Morris v. Gilmer, 129 U.S. 315, 329. 5 McDonald v. Salem Capital Flour 
The same rule was laid down and ap- Mills Co., 31 Fed. Rep. 577, 579, per 
plied in Jones v. League, 18 How.(U. Deady, J. 
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the record did not satisfactorily show the facts giving jurisdiction to 

the court of the United States. ‘‘ The record,’’ said Mr. Justice Har- 

lan, ‘* fails to show of what State the plaintiffs are citizens. They may 

be doing business in and have a residence in New York, without neces- 
sarily being citizens of that State. They are not shown to be citizens 
of some other State than Missouri.’’} 

That ‘‘ citizenship ’’ and ‘‘ residence’’ are not synonymous terms for 
the purposes of Federal jurisdiction, is shown by a class of Federal 
cases which hold that, in averring citizenship in the declaration or bill 
in a suit in the Circuit Court of the United States, where the jurisdic- 
tion is founded upon diverse citizenship, it is necessary to aver that the 
plaintiffs and defendants are ‘‘ citizens of different States.’’ An aver- 
ment that one of them is a ‘‘ resident ’’? of a different State from the 
other, or resides ® in a different State from the other, will not do.4 But 
later the doctrine came to be that it was sufficient if the jurisdictional 
facts appeared somewhere in the record.® For, although a citizen of 
the United States may become a citizen, for the purposes of Federal 
jurisdiction, of that State in which he has a fixed and permanent domi- 
cile, yet such an averment does not carry with it the conclusion that he 
is a citizen of the United States.® 

Accordingly, where an action was brought in a Circuit Court of the 
United States in Texas, and the only facts averred or appearing of rec- 
ord, tending to show that the plaintff was a citizen of another State, 
were that he was a resident of Illinois, the Supreme Court of the United 
States refused, in support of the jurisdiction of the court below, to 
infer argumentatively, from the mere allegation of ‘‘ residence,’’ that, 
if not an alien, he had a fixed, permanent domicile in that State, and 
was a native or naturalized citizen of the United States, and subject to 
the jurisdiction thereof. And the court reversed a judgment in the 


1 Grace v. American Central Ins. 


5 Railway Co. v. Ramsey, 22 Wall. 
Co., 109 U. S. 278, 284. 


(U. 8.) 822; Bridges v. Sperry, 95 


2 Parker v. Overman, 18 How.:(U. 
S.) 137, 141; Brown v. Keene, 8 Pet. 
(U. S.) 112. 

8 Abercrombie v. Dupuis, 1 Cranch 
(U. S.) 104. 

4 That citizenship must be averred, 
see also Bingham v. Cabot, 3 Dall. (U. 
S.) 382; Daniel v. Twentyman, 2 Pet. 
(U. S.) 186; Sullivan v. Fulton Steam- 
boat Co., 6 Wheat. (U. 8S.) 450; Horn- 
thall v. Collector, 9 Wall. (U. S.) 560; 
Wood v. Wagnon, 2 Cranch(U. S.), 9. 
VOL. XXXV. 


U.S. 401. But this did not refer to 
papers improperly inserted in the 
record. Robertson v. Cease, 97 U. S. 
646, 648. 

® Brown v. Keene, 8 Pet. (U. 8.) 
112. In this case it was the citizen- 
ship of the defendant which was 
doubtfully averred—““a citizen or 
resident of the State of Louisiana, 
holding his fixed and permanent domi- 
cile in the Parish of St. Charles.’’ 
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plainttff’s favor, on the ground that it did not affirmatively appegr that 
he was entitled to sue in a Circuit Court of the United States. 

‘* Citizenship and residence,’’ said Mr. Justice Harlan, speaking for 
the court, ‘‘as often declared by this court, are not synonymous 
terms.’’! 


CaRRIERS OF PassENGERS: New Doctrine THAT Express MESSENGERS 
ARE NOT ENTITLED TO THE RiGHTs OF PassENGERS— ANOTHER Step To- 
WARD THE OBLITERATION OF PuBLic RigHTs in Favor OF RatLroap Cor- 
PORATIONS. — In thecase of Baltimore R. Co. v. Voight,” theSupreme 
Court of the United States now holds, reversing the Federal Circuit 
Court for the Southern District of Ohio,’ that an express messenger, 
occupying an express car, in charge of express matter, in pursuance of 
a contract between the railroad company and the express company, is 
not a passenger, within the rule of public policy, which denies the va- 
lidity of contracts limiting the liability of a carrier to a passenger for 
negligence, and cannot recover of the railroad company, for injuries 
sustained in a collision, where the contract between the company, whose 
servant the messenger is, and the railroad company, exempts the rail- 
road company from such a liability, and where the contract of such 


messenger, voluntarily eutered into as a condition of his employment, 
makes him assume all such risks, and stipulates that he will indemnify 
and hold hisemployer harmless from all liability for such an accident 
or injury. 

Although this decision is not recent, it is not too late to enter an earn- 


est protest against it. Right-thinking men can have no patience with 
the decision of a court in which men are allowed to barter away their 
lives in favor of railroad companies and express companies, in order to 
acquire the privilege of earning their daily bread. If instead of being 
a human being, the deceased had been an ox, an ass, or an inanimate 
chattel, and his owner had entered into a contract with a common car- 
rier for his transportation, and if the carrier had killed him in transit, 
through the negligenee of his servants, the contract would have been 
void under the doctrine of this,‘ and of all American courts, and 


1 Robertson v. Cease, 97 U. S. 646, 
648. 
2176 U. S. 498; s.c. 20 Sup. Ct. 
Rep. 385 (Harlan, J., dissenting). 

% Voight v. Baltimore &c. R. Co., 
79 Fed. Rep. 561. 

4 Compania La Flecha v. Brauer, 


168 U.S. 104; Liverpool &c. Steam- 
ship Company v. Phenix Insurance 
Company, 129 U. S. 397; New Jersey 
Steam Nav. Co. v. Merchants’ Bank, 
6 How. (U. S.) 344, 383, 385; Hart v. 
Pennsylvania R. Co., 112 U. S. 331, 
341. 
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damages could have been recovered; that doctrine being that a com- 
mon carrier will not be allowed to stipulate against the consequences 
of his own negligence. In such a case it is a trifling with justice — an 
offense against the common sense of justice of the American people, 
committed by their highest court—to descend into the casuistry 
of debating the question whether such a person is or is not a passen- 
ger for hire upon the vehicle of the carrier, within the rule which avoids 
contracts made between the carrier and the passenger, releasing the 
liability of the carrier for injuries springing from his own negligence, or 
the negligence of his servants. American judicial authority is over- 
whelming to the proposition that express messengers,' United 
States postal agents and clerks,? and even a soldier,? when being 


1 Fordyce v. Jackson, 56 Ark. 594; 
s.c. 20 S. W. Rep. 528; rehearing de- 
nied, 56 Ark. 601; s.c. 20S. W. Rep. 
597; Brewer v. New York &c. R. Co., 
124 N. Y. 59; s.c. 35 N. Y. St. Rep. 60; 
11 L. R. A. 488; 26 N. E. Rep. 324; 
Yeomans v. Contra Costa Steam Nay. 
Co., 44 Cal. 71; Baltimore &c. R. Co. 
v. McCamey, 12 Ohio C. C. 543; s.¢. 1 
Ohio Dec. 681; Voight v. Baltimore 
&c. R. Co., 79 Fed. Rep. 561 (since 
reversed, 176 U. S. 498); Blair v. Erie 
&c. R. Co., 66 N. Y. 313; Kenney v. 
New York &c. R. Co., 125 N. Y. 422; 
Pennsylvania Co. v, Woodworth, 26 
Ohio St. 585; Kentucky &c. R. Co. v. 
Thomas, 79 Ky. 169; Chamberlain v. 
Milwaukee &c. R. Co., 11 Wis. 238; 
Jennings v. Grand Trunk R. Co., 15 
Ont. App. 477; Chamberlain v. Pierson, 
87 Fed. Rep. 420; s.c. 59 U.S. App. 55. 

2 Seybolt v. New York &c. R. Co., 
95 N. Y. 562; s. c. 81 Hun (N. Y.), 
100; 47 Am. Rep. 75 (notwithstand- 
ing condition in pass exempting com- 
pany from liability); Gulf &c. R. Co. 
v. Wilson, 79 Tex. 371; s.c. 15S. W. 
Rep. 280; Mellor v. Missouri &c. R. 
Co., 105 Mo. 455; s.c. 10 L. R. A. 36; 
148. W. Rep. 758; s. c. aff’d in banc, 
16 8S. W. Rep. 849; Cleveland &c. R. 
Co. v. Ketcham, 133 Ind. 346; s. c. 19 
L. R. A. 339; 33 N. E. Rep. 116; 
Magoffin v. Missouri &c. Co., 102 Mo. 


540; s. c. 15 S. W. Rep. 76; Interna- 
tional &c. R. Co. v. Davis, 17 Tex. Civ. 
App. 340; s. c. 43 S. W. Rep. 540; 
Norfolk &c. R. Co. v. Shott, 92 Va. 
84; 8. c. 22 S. E. Rep. 811; Ohio 
&c. R. Co. v. Voight, 122 Ind. 
288; 8s. c. 23 N. E. Rep. 774; 
Arrowsmith v. Nashville &c. R. Co., 
57 Fed. Rep. 165; Illinois &c. R. Co. 
v. Crudup, 63 Miss. 291; Houston &c. 
R. Co. v. Hampton, 64 Tex. 427; 
Louisville &c. R. Co. v. Kingman, 18 
Ky. L. Rep. 82; s. c. 35 S. W. Rep. 264 
(no off. rep.); Gleeson v. Virginia &e. 
R. Co., 140 U. S. 435; s.c. 35 L. ed. 
458; 11 S. Ct. 859 (doctrine -con- 
ceded); Libby v. Railroad Co., 85 Me. 
34; s.c. 20 L. R. A. 812; 26 Atl. Rep. 
943; Baltimore &c., R. Co. v. State, 72 
Md. 36; s. c.6L. R. A. 706; 18 Atl. 
Rep. 1107; Jones v. St. Louis &. R. 
Co., 125 Mo. 666; s.c. 26L. R. A. 
718; Hammond v. Northeastern R. 
Co., 6 §. C. 130; s.c. 24 Am. Rep. 
467; Collett v. London &c. R. Co., 16 
Ad. & El. (N. 8.) 984; Houston &c. R. 
Co. v. McCullough, 22 Tex. Civ. App. 
208; s.c. 55S. W. Rep. 392; Pennsyl- 
vania R. Co. v. Price, 96 Pa. 256; s.c. 
writ of error dismissed, 113 U. S. 218; 
8. c. 28 L. ed. 980; 5 S. Ct. 427 
(may recover only as railroad employé 
under Pennsylvania statute). 

3 Galveston &c. R. Co. v. Parsley, 
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transported under a contract between arailroad company and the 
government,— are passengers for hire, and entitled to the rights 
and to the protection which the law accords to such passengers. In 
the case of Lake Shore &c., R. Co. v. Prentice,| the Supreme Court 
of the United States, overruling the doctrine of nearly all the State 
courts, held that a railway company cannot be visited with exemplary 
damages for the act of its conductor in maltreating a passenger, unless 
the plaintiff can show that the corporation (without stating who for 
this purpose the corporation is) has authorized or ratified the act. 
This was like the old doctrine that a corporation cannot commit a 
malicious injury because to do so is ultra vires. The State has not in 
the charter of the corporation granted to it the power to commit a 
malicious injury. Oh, no! Who is the corporation in the case of a 
railroad with whom the passenger makes his contract, and with whom 
he comes in contact? Who wields and executesits powers? Who but 
the station agent, the train conductor, and the other trainmen? That 
decision inflicted a profound wound upon American public policy with 
respect to railroad companies, and took a step forward (or backward) 
in the general work of enslaving the people to the corporations by an 
irresponsible judiciary. The decision now under consideration is no 
better. It belongs to that class of decisions in which judges do all 
their thinking on the side of property, and none of it on the side of 
humanity. When we compare these two decisions of the highest 
national court, with the decisions of that court in former times and in 
former cases,” it must be confessed that the feeling which exists in the 
minds and breasts of many that the national court of last resort can no 
longer be depended upon for the protection of public rights, is a feel- 
ing which does not possess the ignorant alone, but which is gradually 
taking possession of the intelligent, and which is ina large measure 
justified by some of its recent work. 

The strong dissent of Mr. Justice Harlan, in the case under con- 
sideration, is based upon the doctrine of the previous decision of the 
court, in what has become a leading case, — Railroad Company v. 
Lockwood,’ where it was held that a drover, traveling on a so-called 
‘*drover’s pass,’’ is a passenger for hire, and that it is not competent 
for the carrier to enter into a contract with such a passenger, by which 


6 Tex. Civ. App. 150; s.c. 258. W. World v. King, 16 How. (U. 8.) 469; 
Rep. 64. Philadelphia &c. R. Co. v. Quigley, 
1147 U.S. 101. 21 How. (U. 210. 
2 Philadelphia &c. R. Co. v. Derby, 517 Wall. U.S. 357. 
14 How. (U. 8.) 4680; Steamboat New 
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the carrier is exempted from responsibility for his own negligence, or 
that of his servants. The doctrine is one of public policy, and an 
array of reasons, beside an array of judicial authority, can be adduced 
in support of it: 1. The law will not allow a common carrier, and 
especially a railroad company operating under franchises received from 
the State, without which it could not operate at all, — to agree to carry 
a person, and almost with the same stroke of the pen, agree that it 
shall not be responsible in damages, if, instead of carrying him, it kills 
or maims him. 2. That the law puts upon a common carrier of pas- 
sengers the obligation of exercising for their safety the highest degree 
of care, skill and diligence consistent with the practicable operation of 
his means of carriage, and consequently makes him liable for slight 
negligence ; and that it is consequently against the policy of the law to 
allow him to impose upon a person who is obliged to ride upon his 
vehicle in order to earn a support for himself and family, a contract by 
which the carrier exempts himself from this liability. 3. In such a 
contract the parties are not merely disposing of the rights of the per- 
son carried, but they are attempting to dispose of the rights of third 
persons. These third persons are (1) the family of the person car- 
ried ; (2) other passengers riding on the same train or vehicle ; (3) the 
State. A man’s dependent wife and children, or other dependent rela- 
tives, have an interest in the preservation of his life and health, and the 
law ought not to allow him to bargain away that right. The statute 
law gives them a right to damages in case he is killed through negli- 
gence; it is their right, not his; and the law ought not to allow him to 
bargain it away. A rule of law that allows a railroad company to 
force upon persons who permanently travel upon its trains, an agree- 
ment exempting itself from liability for killing or injuring them, tends 
to general negligence and homicide; tends to relaxing the high degree of 
care which the law puts upon the carrier with respect to his roadway, his 
vehicles, and to the employment of careful and sober servants ; and there- 
fore tends to jeopardize the lives and limbs of the general public who 
travel upon his trains. Beyond this, the courts have often adverted to 
the conception, by no means trivial, that the State is interested in the 
preservation of the lives of its citizens. Aside from this, the spectacle 
of a railroad company and an express company bargaining together 
that the railroad company shall not be liable for killing or maiming an 
employé of the express company, even by its negligence or that of its 
servants, and of the employé submitting to and becoming a part of 
such agreement in order to obtain or to retain a situation in which he 
can make a living for himself and famlly; and the further spectacle of 
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the highest judicial court in the land sanctioning such a bargain, and 
in so doing overruling its previous decision, and placing human life 
below that of chattel preservation, — is, to say the least, not edifying. 


ELevATORS IN Buitpines: Injury TO PAssENGER — NEGLIGENCE OF 
ELEvAToR Boy AND JANITOR — RESPONDEAT Superior. — In Gibson y, 
International Trust Co., determined in the Supreme Judicial Court of 
Massachusetts,! the court exonerated the owner of a building from 
liability for an injury to a passenger in a passenger ‘elevator in the 
building, which injury proceeded wholly from the servants of the owner of 
the building. The twoservants of the owner of the building, from whose 
act the injury proceeded, were Hersey the elevator boy, and Bagley the 
janitor. Both were in the elevator at the time of the accident. The 
elevator boy was at his post working the elevator, and Bagley had been 
up to the eighth floor to get some of his tools and was coming down. 
It did not appear that Bagley exercised any control over the running 
of the elevator. There was a movable stool behind the elevator boy, on 
which he was accustomed to sit down. Bagley, without the knowledge 
of the elevator boy, removed this stool back adistance behind him. At 
the first floor the elevator boy,by the use of the lever, stopped the eleva- 
tor and opened the door to enable the plaintiff to get out. Then, with 
his left hand on the lever, he attempted to sit down on the stool, but, as it 
had been removed from its customary position by Bagley, he fell to 
the floor, and, in falling, pulled the lever down with him and threw up 
his arms to catch himself, and caught some of the apparatus that 
moved the elevator, which caused the elevator to fall, catching the 
plaintiff’s legs as he was getting out, and injuring him. On this state 
of facts the court held that there was no evidence of negligence to take 
the question to the jury. The act of Bagley in removing the stool was 
one for which the defendant was not answerable under the rule of re- 
spondeat superior; because, although Bagley was the janitor of the 
building and going for his tools as janitor, and therefore presumptively 
acting in the line of his duty as janitor, he had no duties to perform 
for his principal with reference to the running of the elevator, and his 
attitude while in the elevator was that of a mere passenger. It may 
be doubted whether this view is not altogether too narrow. The jani- 
tor of a building is generally in charge of the rooms of the building. 
He is evidently a servant of a superior grade to that of the elevator 
boy ; and although he may have no specific duties to perform in respect 


1 15N. E. Rep. 278. 
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of the running of the elevator, — yet the owner of the building puts 
him in the building in his official character, and if he interferes with 
the running of the elevator to the injury of passengers riding therein, 
the ordinary sense of justice of mankind will say that the owner of the 
building ought to be answerable for his misconduct, unless he plainly 
goes out of the line of his duty to accomplish some purpose of his own. 
The case seems to be somewhat analogous to that of an assault upon 
a passenger by a servant of the carrier while riding in a vehicle of the 
carrier. Here, the rule of respondeat superior cuts no figure in the 
case, because the act is a violation of the primary duty assumed by 
the carrier of protecting his passenger from injury during the transit. 

This brought the case to the question whether the owner of a build- 
ing, operating a passenger elevator therein, is a carrier of passengers, 
and hence bound to extraordinary care, in contradistinction to the rule 
which, in other situations, demands ordinary care only. The court 
found — or thought it found — a conflict of authority on this question 
in other jurisdictions ; but did not think it was necessary to decide the 
question, because the court was of opinion that there was no evidence 
of negligence under either rule. It seems that there should be no 
reasonable ground for debate upon the question whether the proprietor 
or lessee of a building who operates a passenger elevator therein, is a 
carrier of passengers. There would be no sense in a distinction which 
charges a person or corporation carrying passengers horizontally by a 
stage-coach or a horse-car, with a very exact and extraordinary degree 
of care, and which lets down the measure of duty of one who carries 
persons vertically by afar more dangerous mode of conveyance, to 
that of ordinary care. Such is not the law. Modern judicial author- 
ity assimilates the legal status of the owners or occupiers of build- 
ings who operate passenger elevators therein, whereby persons are 
conveyed from one story in the building to another, to that 
of a common carrier of passengers, aud imposes upon such 
persons the same obligation of extraordinary care skill.} 


1 Marker v. Mitchell, 54 Fed. Rep. 
637; s.c. affirmed 62 Fed. Rep. 139; 
25 L. R. A. 83; 82 Ohio L. J. 139; 
Goodsell v. Taylor, 41 Minn. 207; s. c. 
42 S. W. Rep. 873; 4 L. R. A. 673. 
Hartford Deposit Co. v. Sollitt, 172 
Ill. 222; s. c. 50 N. E. Rep. 178; aff’g 
70 Til. App. 166; Field v. French, 80 
Ill. App. 78; Kentucky Hotel Co. v. 
Camp. (Ky.), 30S. W. Rep. 1010; s. ¢. 


17 Ky. L. Rep. 297 (no off. rep.); Ri- 
land v. Hirchler, 7 Pa. Super. Ct. 384; 
Treadwell v. Whittier, 80 Cal. 574; s. 


c.5 L. R. A. 498; Mitchell v. Marker, 
22 U. S. App. 825; s. c. 10C.C. A. 306; 
Southern Bidg. &c. Asso. v. Lawson, 
97 Tenn. 367; 8s. c. 37 8. W. Rep. 86. 
Compare Lee v. Kna p, 55 Mo. App. 
390, where the standard adopted by 
the court is that of reasonable or or- 
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The reasons of this rule need not be enlarged upon. Obviously, there 
can be no distinction between a general undertaking to carry passengers 
vertically and a similar undertaking to carry them horizontally. The 
carrier in each case is the bailee, so to speak, of human beings, and has 
their lives in his custody.1 Hence, some of the cases say that 
persons operating passenger elevators are carriers of passengers and 
subject to the same responsibilities.2 The degree of care which the law 
puts upon carriers of passengers is, speaking generally, the highest de- 
gree of care which human skill and foresight can bestow; or, as was 
said in a case of the kind under consideration, ‘‘ the highest degree of 
care which human foresight can suggest.’’® Whilst a carrier of pas- 
sengers is not an insurer, the law demands of him such a degree of 
care, that ‘‘ care short of the highest degree becomes, not ordinary 
care, but absolute negligence.’’ 4 Therefore, it has been held not error, 
though possibly inapt, to charge the jury in an action for damages for 
injury from the breaking of the rope of a passenger elevator, that the 
law puts upon persons operating such machines ‘‘ the highest degree of 
care consistent with the possibility of injury.’’ ° 

In the case under discussion, the Massachusetts court was of opin- 
ion that, even if the obligation of the defendant had been that of a 
carrier of passengers, the conclusion would have been the same. 
Laying out of view the act of Bagley, the janitor, in removing the stool 
from behind the elevator boy, there was, in the opinion of the court, no 
evidence of negligence on the part of the elevator boy, under either 
theory. Upon this branch of the inquiry, Mr. Justice Lathrop said :— 


The only ground upon which the plaintiff relies to show negligence on the 
part of Hersey is that he did not look behind him before attempting to sit down. 


dinary care. For a doubtful statement 


tally, by means of railway cars or 
and application of the above principle, 


stage coaches, and one who carries 


where the plaintiff’s intestate, either 
through faintness or loss of conscious- 
ness, fell through an open elevator 
well, the court ascribing the accident 
to mere misadventure and not to the 
negligence of the defendant, — see 
Egan v. Berkshire Apartment Asso., 
31 N. Y. St. Rep. 545; s. c. 10 N. Y. 
Supp. 116. There is an editorial note 
on liability for injuries to passengers 
on elevators, in 25 L. R. A. 33. 

1 Thus, it was said by Lurton, J.: 
‘We see no distinction in principle 
between the degree of care required 
from acarrier of passengers horizon- 


them vertically, by means of a pas- 
senger elevator.’’ Mitchell v. Marker, 
62 Fed. Rep. 139, 142. 

2 Treadwell v. Whittier, 80 Cal. 
574, 585; s.c.5L. R. A. 498; 6 Rail. 
& Corp. L. J. 505; 13 Am. St. Rep. 
175; 22 ‘Pac. Rep. 266. 

8 Marker v. Mitchell, 54 Fed. Rep, 
637, 638, per Taft, J. 

4 Lurton, J., in Mitchell v. Marker, 
62 Fed. Rep. 139, 142; affirming s. c. 
54 Fed. Rep. 639. 

5 Mitchell v. Marker, 62 Fed. Rep. 
189, 142; affirming s. c. 54 Fed. Rep. 
639. 
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But he did not know that the stool had been moved, and had no reason to sup- 
pose that this was the case. He attempted to sit down*in the customary way, 
and lost his balance, and clutched for something to support him. His action 
was entirely an involuntary one. To say that, under such circumstances, there 
was evidence of his negligence would be going too far. 


But if the degree of care which the law put upon the defendant in 
the operation of its elevator through its servant, was the highest de- 
gree of care which human foresight could suggest — and judicial expres- 
sions could be multiplied almost indefinitely to show that such is the 
degree of care which the law demands of a carrier of passengers — 
then, how could any judge say that this degree of care was exercised 
in this instance? The boy was operating a highly dangerous machine 
by means of a lever. He had stopped its movement and opened a door, 
and a passenger was in the act of getting out. With his machine 
in this position — with his hand still. on the lever—he attempts 
to sit down on a movable stool, which he supposed to be in 
position behind him, without looking to see whether it is there or not, 
and this attempt caused the catastrophe. Clearly, it ought to have 
been left to the jury to say whether the attempt to sit down at all under 
such circumstances was or was not negligence. But to attempt to sit 
down in a situation of such extreme danger to others, without looking 
to see whether the stool was in place — a stool which might be removed 
from place by the act of any passenger in the elevator — seems to have 
been a plain act of carelessness. Indeed, it seems that it ought fairly 
to be a question for a jury whether it is not negligence in the owner of 
a building toZallow the use of a movable stool in an elevator car by the 
person in charge of it. 

While the court was probably correct in holding that the rule res ipsa 
loquitur did not apply, since all the circumstances attending the acci- 
dent were in evidence ; and while it is possible that the defendant may 
not have been liable for the act of Bagley in removing the stool from 
behind, the elevator boy, — yet the incorporated defendant was a carrier 
of passengers, and, human life being the subject of its custody and 
bailment, it was under the obligation of exercising, through its servant 
in charge of the machine, the highest degree of care and prudence, 
consistent with the practicable operation of the machine. That this 
degree of care and prudence was not exercised, and that in conse- 
quence of the failure to exercise it the plaintiff was injured, seems 
entirely clear. The least that could possibly be said was that it was a 
fair question[{ for the jury whether it was exercised. 


if 


35 AMERICAN LAW REVIEW. 


CORRESPONDENCE. 


WHEN THE SYSTEM OF EQUITY WAS ADOPTED IN PENNSYLVANIA, 


To the Editors of the American Law Review: 

Permit me to call attention to your “* Note ’’ on page 904 of your number for 
November-December,! If I read your statement correctly, your Mr. Thompson 
was right in the statement made in his article printed in the Green Bag of 


March last, with regarato the date of the introduction of the system of equity 
into the State of Pennsylvania. That State had no special equity procedure 
until the year 1836. This matter is, I think, correctly stated in 2 Wilson’s 
Works, 123. Also in an address printed in the first report of the Pennsylvania 
Bar Association, and in Andrew’s American Law, pages 1052-3. 

JAMES D. ANDREWS. 


HOME INSURANCE BUILDING, 
CuicaGo, ILL. 


1 34 Am. Law Rev. 904. 
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MAGEE’S DIGEST OF THE AMERICAN STATE REPORTS.—A Digest of the Courts of Last 
Resort of the several States, from the year 1896 to the year 1900, contained in the Ameri- 
can State Reports, volumes 49 to 72, inclusive; to which is prefixed an alphabetical index 
to the Notes therein contained, and a Table of Cases reported in Vols. 1 to 72, inclusive. 
By E. DE Los MAGEE. San Francisco: Bancroft-Whitney Company, Law Pablishers 
and Law Booksellers. 1900. 

The above title page conveys a sufficient explanation of the nature of this 
book; and our readers are well acquainted with the nature of the publication of 
which this is a partial digest. It furnishes the reader with a key to the best 
judicial decisions of the last four years of the nineteenth century, and to a 
unique collection of annotations on modern, difficult, and interesting topics, 
made by capable men ina capable manner. The system of classification, it may 
be assumed, follows that of preceding digests in the same services. So far as 
we have been able to examine it, it is commendable. For instance, the great 
title of Evidence, which might be made to inelude nearly one-half the adjudged 
law, isa comparatively small title in this book; but there is an immense collec- 
tion of cross-references from this title, showing that great numbers of topics 
which careless authors might group under a general title of this kind, have been 
distributed to their proper titles, — that is to say, put in their proper places. 
This book is well printed on good paper. It is pleasant to turn over the pages 
of a book of this kind, which must be of the greatest value and benefit to any 
lawyer who is ambitious to keep abreast of the times. 

P. S. On a further examination of this book, we recommend it as deserving 
of the highest praise: magna cum laude. 


ROBINSON’S ELEMENTS OF AMERICAN JURISPRUDENCE. — Elements of American Juris- 
prudence. By WILLIAM C. ROBINSON, LL.D. Whiteford Professor of Common Law 
in the Catholic University of America; Sometime Professor of Law in Yale University; 
Author of “ Elementary Law,” “ Forensic Oratory,” “ Law of Patents,” etc. Boston: 
Little, Brown and Company. 1900. 

This book is intended primarily for instruction; but, like Holland on Juris- 
prudence, and works of that character, every page of it will challenge the in- 
terest and fix the attention of a mature lawyer. Dealing only with the elements 
of American jurisprudence, the author has confined his citation of the judicial 
reports to those which may be supposed to be almost within the reach of any 
student in a law school: to the reports of the decisions of the Supreme 
Court of the United States; to the American Decisions, the American Reports, 
and the American State Reports. Itis perhaps to be regretted that he did not 
. introduce the student to that admirable series, the Law Reports Annotated, the 
notes to which have become so extensive and thorough. A modest list of some 


1 Many books are unavoidably held over for notice hereafter. 
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two score authorities finishes the authorities which the author has cited. We 
call them “ authorities,’’ although they are not such in fact, but are mere sug- 
gestions to the student concerning the works which he should read in order to 
supplement the text of the author, and enlarge the field of inquiry upon each par- 
ticular topic or sub-topic. The work is divided into twelve chapters, as fol- 
lows: ‘ The nature and authority of law; natural persons; status, including the 
status of infants, insane persons, married women, persons under coercion or 
duress, public officers, aliens, and other persons who are not citizens, and 
domicile; artificial persons or corporations; private corporations; quasi-public 
corporations; public corporations; things; rights, wrongs and remedies, in- 
cluding rights, duties, wrongs, remedies, and a discussion of the logical and 
chronological relations of rights, duties, wrongs, and remedies; the divisions 
of the law, including discussions of substantive law and adjective law, national 
law and international law, private law and public law, Federal law and State 
law, English law and American law; the jurisdiction of laws, — grouping under 
this head the subjects of jurisdiction of laws as dependent upon place, juris- 
diction of laws as dependent upon time, and proof of laws; the forms of law 
embracing this discussion, the unwritten or customary law, the written law, 
including constitutions, treaties, codes and statutes; the interpretation of law,— 
showing the necessity for an authoritative interpretation of the law, and deal- 
ing with the interpretation of the unwritten law, and of the written law; the 
application of law,—referring to the practical administration of law, and 
dealing with courts in general, with courts of the common law, with courts of 
equity, with courts of probate, with courts of admiralty, with courts martial, 
military courts, provisional courts, and with Federal and State courts; fictions 
and presumptions, — dealing with the nature and propriety of legal fictions, 
and with the different kinds of presumptions. The book ends with a twelfth 
chapter, relating to the departmenis of law. It is a brief summary of the 
practical classification of laws. What the author regards as practical may be 
gathered from the following list, which he makes, devoting a separate section 
to each item: The law of real property; of civil actions; of practice, plead- 
ing and evidence; of crimes; of torts; of domestic relations; of personal 
property; of estates; of contracts; of corporations; of equity; of admiralty; 
of constitutional law; and of international law.’’ This last classification may 
be challenged as imperfect, but it may be replied that our law is such an incon- 
gruous growth that no accurate classification is possible. For example, a 
classification may be questioned which contains as one element the law of 
civil actions, but which omits as another element the law of criminal actions. 
This work is not written upon the theory of complying with the maxim 
“ Milk for babes, but meat for men.’’ Itis a mature and succinct statement of 
the law with reference to each topic under consideration, without any 
attempt to adjust language or explanation to the condition of the infantile 
mind.. This is as it should be. No matter how early a young man 
should begin the study of the law, he ought to be put upon books which 
are adjusted to the plane of the understanding of mature men. In other 
words, he ought to be required at the outset to learn how to digest 
the meat of a lawyer; how to understand as a lawyer, to speak as a lawyer, 
and to express his ideas upon legal subjects in the language of a lawyer. 
To that end, this is evidently one of the books which he should use. Turning 
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over its pages, it can be affirmed that the discussion is everywhere interesting, 
sometimes fascinating. The collateral vistas, the infinite ramifications, of that 
exuberant and intertangled mass which we call law, are admirably suggested by 
the following section: ‘“‘ To what an extensive investigation of foreign laws a 
single legal controversy may lead, and by the rules of how many sovereignties 
its various contentions may require to be decided, it is now easy to perceive. 
An action to recover the price of Jand may raise the question of the validity of 
the contract to be determined by the lex loci contractus, and the lex solutionis or 
the lex loci pacti; this in turn may involve the ownership of the vendor to be 
settled by the lex rei sitae, and this again may call in dispute his legitimacy 
under his lex domicilii, or the validity of the marriage of his parents under the 
lex loci actus, or their capacity to marry under their lex ligeantiae; and thus the 
inquiry may develop, step by step, until the jurisdiction of the laws of nearly 
all the civilized nations of the earth has been invoked. To all these rules the 
courts administering the lex fori give such recognition as the laws of their own 
State will permit; for comity yields in every case to express local law, and no 
State is required by the common courtesy of nations to give effect to laws which 
contradict its political theories or violate its established moral or religious 
principles.”’ 

It is pleasant to note, in conclusion, the tribute which the author bestows upou 
the late EpwaRD J. PHELPs, in the concluding paragraph of his preface: * lu 
issuing this volume from the press, the author cannot refrain from expressing 
the pleasure it has given him, while preparing it, to travel again the paths of 
legal learning along which, for so many years, in conjuuction with the late Pro- 
fessor EDwaRD J. PHELPS, he conducted the academic seniors of Yale Univer - 
sity. Few teachers have ever equalled Professor PHELPs in his high apprecia- 
tion and in his ability as an expounder of American Jurisprudence. It is the 
ceaseless regret of his colleagues and his pupils that he had not left behind 
him a treatise on this subject, which, though it could not augment, might serve 
to perpetuate his fame.’ 

It need scarcely be said, in conclusion, that a book bearing the imprint of 
Little, Brown & Company, and of the University Press (John Wilson & Son, 
Cambridge, U. S. A.) is well and attractively printed. 


HASTINGS ON THE POLICE POWER— THE DEVELOPMENT OF LAW, AS RELATING TO THE 
POLICE POWER OF THE STATE. — By W. G. HaSTINGS, EsQ., of Wilmer, Nebraska. The 
Crowned Essay for which the Prize of $2,000 was Awarded on June 19, 1900, from the 
Henry M. Phillips Prize Essay Fund, by the Committee of Judges Appointed by the 
American Philosophical Society, held at Philadelphia, for Promoting Useful Knowledge. 
Reprinted from the Proceedings of the American Philosophical Society. Vol. XXXIX. 
No. 163. 
This essay bears no publisher’s imprint, has no table of cases, and no index. 

We have already expressed the opinion in these pages, that a book without an 

index ought not to be admitted to copyright. We will, however, say that the 

author deals with the subject of the introduction of the term Police Power 
through early Federal decisions, Ch. 1; with the license cases, Ch. 2; with the 
statement that the police power, and the “ commercial power ’’ of Congress 
collide in the Passenger Cases, Ch. 3 (but that neither was pushed off the 
track); with the subject of the police power in the State courts, Ch. 4; with the 
police power and property and corporate rights, Ch. 5; with the subject of the 
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police power and State constitutions and liquor and Sunday laws, Ch. 6; with 
the Constitutional amendments (meaning the amendments to the Federal Con- 
' stitution), and the Slaughter House cases, Ch. 7; with the police power in the 
Federal Supreme Court, Ch. 8; with the proposition that regulating the use of 
property is not a forbidden taking, Ch. 9; with the development of the Four- 
teenth Amendment, Ch. 10; with the question of the Federal Supreme Court as 
the ultimate tribunal of personal and property rights, Ch. 11; with the propo- 
sition that the police power prevails against property, but not against com- 
merce (which proposition we deny), Ch. 12; with the subject of Goverament 
v. Liberty, in the Supreme Court, Ch. 13. 


BIGELOW ON TORTS. —7th Edition. The Law of Torts. By MELVILL® MADISON BIGE - 

Low, Ph. D. Harvard. Boston: Little, Brown & Company. 1901. 

The starting point of this work was Professor Bigelow’s Leading Cases on 
Torts, which appeared in 1875. It has gradually grown and ripened until it 
is now presented in a work of 469 pages, all told. It is primarily intended for 
the instruction of students, but it is a philosophical exposition of the subject, 
and itis not at all written in conformity with the maxim, “ Milk for babes, 
meat for men.’’ It now covers, in a general way, every subject, including that 
of negligence. Some readjustment of titles has taken place in the present 
edition. Part I. is now entitled ‘* Lawful Acts Done by Wrongful Means or of 
Malice.” PartII. ‘‘ Unlawful Acts.” ‘* Slander of Title’’ being a specific tort 
of growing importance, is now madea distinct chapter. The fact that Dr. Bige- 
low is moving abreast of the times is shown by two chapters, one on ** Maliciously 
Procuring Refusal to Contract,’ and the other on “ Procuring Breach of Con- 
tract.’’ 

Professor Bigelow is exceedingly careful in his statements of doctrine, espe- 
cially upon controverted questions; but he seems inclined to the doctrine laid 
down by a small minority of judges of England, but by a majority of the House 
of Lords, in Allen v. Flood.! That case turns up a good many times in the pres- 
ent work. We doubt whether too much importance has not been ascribed to 
it. Itis authority in England, because it isa decision of the highest court of 
appeal of that country. But as itis a decision of a decisive minority of the 
judicial officers who participated in it, and as but two or three of the majority 
of the Lords whose decision it was, are judges of reputation, too much impor- 
tance entirely has been ascribed to it. Here we note that the decision of the 
Supreme Court of Illinois, rendered some two years ago in the case of Inter- 
Ocean Publishing Company v. Associated Press, in which the court, speaking 
through the late Justice Phillips, and denying a motion for rehearing, distinctly 
denied the doctrine of that case, and pointed out its weakness as authority in 
other jurisdictions, growing out of the fact that the final decision was opposed 
to the opinion of a great majority of the judges who participated in the case 
from first to last, — is nowhere cited in the present work. 

This leads us to note the fact that most of the decisions cited in this work 
are decisions of the English courts and of the courts of the Eastern States of 
the American Union. This is not always so; the Supreme Court of the United 
States is, of course, cited, and sometimes cases are met with in the foot-notes 


1 1898, A. C. 1. 
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that go west as far as Kentucky, and even as faras Texas. But for the most 
part, the statement remains as we have made it. In an elementary work it is 
natural enough that attention should be bestowed upon the decisions of the 
judges of thatcountry from which we have derived our jurisprudence; and, for 
the same reason, that decisions of the courts of the older States should take 
precedence of the courts of the newer States. 

The different chapters start out inevery case,so far as we observe, with a 
so-called ‘‘ statement of duty.’’ In many cases this is astatement of “‘ don’t.’’ 
Thus the chapter on Slander and Libel starts out with this statement of duty: 
“ A. owes to B. the duty not to publish of B. (1) defamation in its nature 
actionable per se; (2) defamation in its nature not actionable per se, to the 
damage of B.’’ Soin the chapter on Assault and Battery, the statement of 
duty is: ‘ A. owes to B. the duty not (1) toattempt with force to do hurt to 
his person, within reach; or (2) to hit or touch him intentionally, or reck- 
lessly, or in rudeness, or in the commission of any trespass or crime.’’ On first 
blush it might seem doubtful whether the subject were made clearer by these 
statements of duty; but, aside from the fact that this plan has been devised by 
@ master of the department of the law under consideration, it would seem, on 
further consideration, that from these statements of duty we get a clearer 
definition of the particular species of tort, atthe outset. We should challenge 
with great hesitation any plan of treatment, orany proposition of law deliber- 
ately put forth by the author of this work. 

Although we can discover in these pages no special trace of the personality 
ef the author, which is kept in the background seemingly without effort or 
affectation, yet we cannot refrain from saying before we lay down this book, 
that the memory of a friendship which began thirty-four years ago, in a softer 
clime, and under very different circumstances from the present, has been 
revived by turning over its pages, upon which the shadows of advancing years 
are beginning to fall. 


AMERICAN STATE REPORTS, VOL. 75.— The American State Reports: Containing the Cases 
of General Value and Authority Subsequent to those Contained in the “ American De- 
cisions,” andthe “ American Reports.” Decided in the Courts of Last Resort of the 
Several States, Selected, Reported, and Annotated. By A. C. FREEMAN and the Asso- 
ciate Editore of the “ American Decisions.” San Francisco: Bancroft-Whitney Com- 
pany. Law Publishers and Law Booksellers. 1900. 

Besides the usual number of short notes, consisting mostly of references 
to earlier cases, and notes in the same series, there is a note in this vol- 
ume on certificate of deposits, p. 43; who may enforce a tax title, p. 229 (a 
subject with which the learned editor is familiar from practical experience) ; 
privilege of a witness as to incriminating testimony, p. 318; dead bodies — 
rights in and to, and the remedies for their enforcement, p. 425; photographs 
as evidence, p. 468; who is a vice-principal, as distinguished froma fellow- 
servant, within the well-known ‘‘ fellow servant rule,’ —a long and elaborate 
note, p. 584. 

It seems to us that the time has come to consider the propriety of amalgamat- 
ing this series of selected cases with that other series, the Lawyers Reports 
Annotated, published by the Lawyers Co-operative Publishing Company, of 
Rochester, N. Y. Some years ago the statement was given out that the cases 
selected by the respective editors of the two series as leading cases, concur 
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only to the extent of §fteen per cent. In other words, in respect of what the 
editor of the L. R. A. regards as the best cases, and in respect of what the 
editor of the Am. St. Rep. regards as the best cases, they differ in opinion to 
the extent of eighty-five per cent. This being the case, we challenge the state- 
ment which is maintained on the title pages of the American State Reports, 
that they contain ‘‘ the cases of general value and authority ’’ subsequent to 
those contained in the American Decisions, and the American Reports. We 
admit that they contain some of them; but there candor must stop. This does 
not detract from the value of the series, since it is manifestly impossible in six 
volumes a year, extensively annotated, to reprint a very considerable number, 
even of the best cases decided in the American State courts of last resort; and, 
even in respect of what are reprinted, there is a great deal of iteration. The 
selections, however, in this series, are good; but with this qualification, that if 
an American State court of last resort decides some proposition that is entirely 
novel, although an outrageous deflection from law and sense, the case is apt to 
find its way into this series, because of its novelty alone. We are serious in 
thinking that these two publications could now be combined, preserving the 
best features of each, so as to lighten the burden which they put upon the pro- 
fession. We say preserving the best features of each; for if this were done, 
the new work would be better printed,— this feature being drawn from the Am. 
St. Rep., and better annotated, this feature being drawn from the L. R. A. 


BALLARD’S LAW OF REAL PROPERTY, VOL. VI.— The Law of Real Property. Being a 
Complete Compendium of Real Estate Law, Embracing all Current Case Law, Care- 
fully Selected, Thoroughly Annotated and Accurately Epitomized; Comparative Statu- 
tory Construction of the Laws of the Several States; and Exhaustive Treatises upon 
the Most Important Branches of the Law of Real Property. Edited by EMERSON E. 
BALLARD, Editor of “ Deed Forms Annotated,” and one of the Authors of “‘ Ballards’ 
Real Estate Statutes of Indiana,” “‘ Ballards’ Real Estate Statutes of Kentucky,” “* Bal- 

lards’ Ohio Law of Real Property.” Logansport, Ind. The Ballard Publishing Co. 


COMPLETE INDEX TO BALLARDS’ LAW OF REAL PROPERTY, VOLS. I.-VI. — A Complete 
Index to Ballards’ Law of Real Property. Revised and Reprinted with Each New 
Volume ofthe Series. By EMERSON E. BALLARD, Editor of “‘ Ballards’ Law Real Prop- 
erty,” ‘‘ Deed Forms Annotated,” and one of the Authors of‘ Ballards’ Real Estate 
Statutes of Indiana,” “ Ballards’ Real Estate Statutes of Kentucky,” and “ Ballards’ 
Ohio Law of Real Property.” Logansport, Ind. The Ballard Publishing Co. 
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